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ORDER OF REFERENCE

Extract from theJournals of the SengtéuesdayMarch 16 2010:

The Honourable Senat@arstairs, P.Cmmoved, seconded by the Honourable Senbgal,
P.C.

That the Standing Senate Committee on Legal and Constitutional Affairs be authorized to
examine and report on the provisions and operation dDNw Identification Ac(S.C. 1998, c.
37); and

That the papers and evidence received and takdnwork accomplished by the committee
on this subject since the beginning of the Second Session of the Fortieth Parliament be referred
to the committee; and

That the committee report to the Senate no later than October 28, 2010 and that the
committee retm all powers necessary to publicize its findings until 90 days after the tabling of
the final report.

The question being put on the motion, it was adopted.

Gary W. O0OO6Brien
Clerk of the Senate
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INTRODUCTION

On 26 February 200%his committee received an Order of Reference from the Sktwate
study the provisions and operation of th&lA Identification Act( fi t h e.? TAe @rde) of
Reference was issued in accordamah section 13 of the Act, which mandated a review of this
statute bya parliamentary committee within five years after the Act came into force.

The DNA Identification Acttonstituted one of the two key components of BHBGAn
Act respecting DNA iderfittation and to make consequential amendments to the Criminal Code
and other Act$ When it came into force on 30 June 2d@bBe DNA Identification Actreateda
national databank to facilitate the forensic identification of individuals in relationneesrihat
had been committed. It also establisladdgal framework to regulate the storage, and in some
cases, the collection and disposal of both deoxyribonucleic acid (Dpfiles and the
biological samples from which theydhleen derived. The ledeive framework established by
the DNA Identification Actvas designed to complement shestemfor DNA collectionprovided
by the Criminal Code( fit h e ."@mehdments to th€r i mi n a | DNAC alteetions
scheme, empowering courts to authorize thentakf DNA samples from individualconvicted
of certain fd&ostingdrirethe€dde, cdndtitatedahe sedond key component of
Bill C-3.

Section 13 of th®NA Identification Acstates:

Within five years after this Act comes into force, eview of the
provisions and operation of this Act shall be undertaken by any

! See SenateDebates, 2" Session, 40 Parliament, 26 February 2009 at p. 285, availableliren at:
http://www.parl.gc.ca/40/2/parlbusiambus/senate/dedipdf/013db_20092-26-E.pdf

*S.C. 1998, c. 37.

® Ibid.

* The DNA Identification Actame into force in two stages. Sections 2, 3 and 12 of the Act came into force on 8
May 2000, through a®rder Fixing May 8, 2000 as the Date of tBeming into Force of Certain Sections of the

Act, SI/200037, and the remaining sections (1, 4 to 11 and 13 to 25) came into force on 30 June 2000, through an
Order Fixing June 30, 2000 as the Date of the Coming into Force of Certain Sections of BkE2R0060.

® Deoxyribonucleic Acid (DNA)is a nucleic acid or macromolecule contained in the chromosomes of all known
living organisms as well as in some viruses. It contains the genetic instructions or code necessary to allow organisms
and these virusdse develop.

® A DNA profile is a digital file that summarizes selected elements of genetic information located on human
chromosomes.

"R.S.C. 1985, c. @6.

8%What constitutes a fidesignated Coniinil€ode.ed i s defined in
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committee of the Senate, of the House of Commons or of both Houses of
Parliament that is designated or established for that purpose.

In its original form, section 18quireda review of the Actto be conducted by either a
committee of the House of Commons or a committee of both Houses of Parliament. However, in
2000, with thecoming into force of Bill §10,° section 13 of théDNA Identification Actwas
amended to permit a Senatenumittee to conduct this review as well, if dested or
established to do s&ection 13 of the Act was amended in accordance with undertakings given
to the Standing Senate Committee on Legal and Constitutional Affairs by the Solicitor General
of Canadaduring the course aheco mmi t t ee 0 s h e3 The corgnsitteeveportedii | | C
Bill C-3 to the Senatevithout amendmerif despitesome concerns raised by members
relation to the bill, on the strength of a letter frtme Solicitor Generaio thethenchair of this
committee,in whichthe Solicitor Generaindertook to:

e create a DNA Data Bank Advisory Committee, membership of which was to
include a representative from the Office of the Privacy Commissioner

e prepublish the regulations to accompany DBA Identification Actand make
them available to the Senate for comment and evaluation;

e have the RCMP Commissioner incly@es part of his annual report to the Minister,
a report on the operation of thational DNA Data Bank

e clarify in the regulations hat what i s meant by a ADNA p
medi cal reasonso; and

e amend theDNA Identification Actto give a committee of the Senate the same
authority to conduct the parliamentary review mandated by section 13 of the Act as
a House of Cmmons or a joint committe®.

Given that theDNA Identification Actcame into force in its entirety by 30 June 2000, a
committee of the Senate, House of Commons or both Houses of Parliament should have initiated
a comprehensive review of the provisions apearation of this statutprior to 30 June 2005.
Unfortunately, no review was commenced by any parliamentary commiti@eto that date
However, in February of 2009, the Senate issued an Order of Referetlus tommittee,
authorizingit to conductsuch a reviewandin the same monttihe House of Commortstanding

° An Act to amend the National Defence Act, the DNA Identification Act and the Crimina{$6d€000, c. 10

1 Senate, Standing Committee on Legal and Constitutional Affaixteenth Report™ Session, 38 Parliament, 8
December 1998, available -ine at: http://www.parl.gc.ca/36/1/parlbus/commbus/senatefedieyae/rep
elrepl6dec9®.htm
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Committee on Public Safety and National Secubiggan its own statutory review of the Act.
Both committees were required to report the results of their reviews to their respective Houses of
Parliament by 30 June 2009. The House of Comnuonsmittee held three meetings this

study between 24 February and 28 April 260@nd reported the results of its review to the
House of Commons in June 2059%ey recommendations made by the House of Comsn
committee in its report included:

o that the Government of Canadmend thdONA ldentification Acand related laws to
allow for the automatic taking of a DNA sample from everyone convicted of a
designated offence immediately upon conviction;

e that the ®@vernment of Canada and the provincial governments of Ontario and
Quebec immediately allocate additional funding to the RCMP, Ontario and Quebec
forensic labs;

o that the Government of Canada maintain the National DNA Data Bank and all
associated facilite as a public service and authorize the use of private facilities
solely in exceptional overflow circumstances;

o that the Government of Canada amend @meninal Codeto allow a suspect of a
designated offence to voluntarily provide a DNA sample for amepation testand

e that the federal, provincial and territorial ministers of Justice and Public Safety
determine the best way of proceeding to create a Missing Persons Index and a
Victims Index at the National DNA Data Barik.

The Government of Canada pesided to th House of Commonsommitte® seport on
19 October 2009 by stating that t he rnnecomme
principle to the Governmentand that it wouldficonsult with the provinces, law enforcement

" bid.

2 During the course of its statutory review of tB&A Identification Actthe House of Commons Standing
Committee on Public Safety and National Security heard from representatives of the RCMP, the National DNA Data
Bank Advisory Committee, the Department of Justice, the Canadian Association of Chreflicef the Criminal
Lawyersd Association, the Office of the Privacy Commi s
de medicine Iégale and the Centre of Forensic Sciences. Transcripts of the testimony provided by these witnesses are
avdlableonttm mmi tt eeds website at:
http://www2.parl.gc.ca/CommitteeBusiness/CommitteeMeetings.aspx?Language=E&Mode=4QR&s=28&C
mte=SECU&Stac=2605846

3 House of Commons, Standing Committee on Public Safety and National SeStattytory Review of the DNA
Identification Act2" Session, 40 Parliament, 18 June 2009, availablelime at:
http://www2.parl.gc.ca/content/hoc/Committee/402/SECU/Reports/RP3994957/securp02/secpdb02

14 |bid. Please note that the recommendations referenced above have draphrgsed. A full list of the
recommendations made by the House of Commons Standing Committee on Public Safety and National Security can
be foundatpp.1B14 of that committeedbds report.
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and other stakeholdemn a priority basis with a view to developing a consensus on how best to
proc€ed. 0

While this committee had held several meetings with respect to its own statutory review
of the DNA Identification Acprior to the original reporting deadline 80 June 209, members
were of the view that additional hearings would texuired in order to obtain an accurate
picture of all of the issues involveth light of the rapid scientific advances in DNA analysis
and the significant changekat had beemmade to theCriminal Codeframework for DNA
collection it would probably be necessary to recommesghificant legislative and policy
changes in relation tthe DNA Identification Actand theCriminal Code Accordingly, during
the 2 Session of the 4bParliament, theommittee sought and received two extensionthef
original reporting deadline from the Sen&té&nfortunately the statutory revievof the Act was
preempted by the study of government bills, ahd committee wasunable to completés
studybefore the2" Session of the 4DPariament concludedThe @mmittee did not want to
leavethis importantstudy incomplete however, and following the commencement of tffe 3
Session of the 4DParliament, we sought and received a new Order of Reference from the
Senate to continué Theco mmi tt eeds current Or dtebdeouofinal Ref er ¢
report in relation toour statutory reviewn the Senate no later than 28 October 21Dhis
report sets out the results of our review of the provisions pachtion of the Act, as well as our
recommendations.

1* Government Response to tB¥ Report of theHouse of CommonStanding Committee on Public Safety and
National SecurityStatutory Review of thBNA Identification Act2™ Session, 40 Parliament, 19 October 2009,
available odine at:

http://www2.parl.gc.ca/HousePublications/Publication.aspx?Docld=4144321&lL anquage=E&Mode=1&Parl=40&Se
s=2

1 See Senatdebates2™ Session, 40 Parliament, 18 June 2009, p. 1263, availabkirmat:
http://www.parl.gc.ca/40/2/parlbus/chambus/senateflptf/048db_20096-18-E.pdf and Senate Debates, 2"
Session, 40 Parliament9 December 2009, pp. 1947 and 1948, atdél online at:
http://www.parl.gc.ca/40/2/parlbus/chambus/senateé&lptf/079db_20092-09-E.pdf

7 See SenateDebates,3“ Session, 40 Parliament, 16March 2010, pp. 100 101, available otine at:
http://www.parl.gc.ca/40/3/parlbus/chambus/senate&ipdf/006db_201@3-16-E.pdf
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OUR STUDY AND ITS CONTEXT

It would be impossible téully understand the findings or recommendations contained in
this report without knowledgef how the framework governinthe use oDNA technoloy by
Canadads criminal jJjustice system has evolved
provides a brief description of the process currently used to create DNA profiles. It also provides
an outline of how DNAsamplesobtained from individualsluring the course of a criminal
investigationwereused as evidentiary taoprior to the enactment of tH2NA Identification Act
This section also describéise legislative scheme introduced by that Act, which, among other
things, created the NationalNA Data Bank( it h e D a tarad th® majok amendments
which have since been made to DA Identification ActtheCriminal Code and theNational
Defence Act in relation to DNA collection and analysi§inally, this sectionprovides a
overview of the new methods or types of DNA forensic analysis that are beginning to be used
both in Canada and other jurisdictions.

When DNA identification technology started to become available in the 1980s, law
enforcement officials, Crown prosecutors and otbeaticipantsin the Canadian justice system
were quick to recognize its potential as a forensic identification tool. It is hard to overstate the
value of this technologys amechanism to differentiate or distirigh one individual from
another No other forasic identification technique (fingerprints, taohrks, tire tracks, ballistics,
and so forth) is as effective in either eliminating suspects or providing persuasive evidence of
guilt. As was eloquently stated by thén i t e d N&ibnaltAeasledny of Sences in its
February 2009 reporgtrengthening Forensic Science in the United States: A Path Farward

DNA typing is now universally recognized as the standard against which
many other forensic individualization techniques are judged. DNA
enjoys this preminent position because of its reliability and the fact that,
absent fraud or an error in labeling or handling, the probabilities of a
false positive are quantifiable and often miniscdle.

The reason that DNA is such an effective identification tool isbse although almost
all of the genetic information in the human genome is the same from one person to the next,

¥R.S.C. 1985, c. 16.
19 National Academy of ScienceSirengthening Forensic Science in the United States: A Path Forward, National
Acadamies Press, Washington, D.C., 2009, p. 130.



enough of the DNA found in each of us is different to distinguish one individual from another. In
fact, it is believed that no two people hdlie same DNAexcept for identical twins

A. Current Process Used to Create DNA Profiles

The taking of DNA for the purpose of forensic analysis is accomplished by first taking
samples of bodily substances from individuals. This may be done by:

e plucking individual hairs from the person in question, including the root sheath;

e taking buccal swabs by swabbing the lips, tongue and inside cheeks of the person to
collect epithelial cells; or

e obtaining bloodfomthe person by pricking his or her skin with a stdetecet*

Once the sample has been taken, it is then sequenced in a forensic laboratory by a
gualified technician. The technician tleoes no
completehereditary information found on all 23 pairs of chromosomes)irisiead sequences
only small, select regions on the personds <ch
variation among individuals. The sequences in question are known as short tandem repeats
(STRs)?! The advantage of using STR sequences fierfsic analysis of DNA is that there are
many possible variations of these segments in the human population, these variations can be
identified by using techniques that determine the length of the segment in question, and a small
amount of DNA may be enobgdo conduct an analysié.

A DNA profile is created by digitally summarizing the information contained in STR
markers taken from 13 different loci (the specific location of a gene or DNA sequence on a
chromosome), as well as a DNA marker that differergietween the X and Y chromosomes.

By using 13 STR numbers plus an identifier for sex to create the DNA profile, the possibility of

2 gee section 487.06(1) of tiiminal Code.

%L STRs have tandem repeats of only three to four-pass (two nucleotides amoleculeswhich, when joined

together, create structural units of DNA on opposite and complementary DNA strands connected via hydrogen
bonds). These STRs may be repeated in the DNA molecule from a few to dozens of times.

2 Because the samples are so short, technicians use another technique, known as polymerase chain reaction (PCR)
to increase the size of the sample in order to make it easier to analyse. For more information on STRs and how DNA
profiles may be created using PISRR technology, see Thomas Currkorensic DNA Analysis: Technology and
Application, BP-443E, Parliamentary Information and Research Service, Library of Parliament, September 1997,
available odine at: http://www?2.parl.gc.ca/content/lop/researchpublications/bgelpdf
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a random match between the profiles of two individuals is thought to be in the order of one in
billions or even trillions™

B. Bill C-104, An Act to amend the Criminal Code and the Young Offenders Act
(forensic DNA analysis)

DNA forensic evidence was used for the first time in a criminal prosecution in Canada in
1988. At that timeCanada had no legislation authorizing the seizi bodily tissue samples for
that purpose, with or without the consent of an accudedDNA evidence began to be used
more widely in Canadab6s <court s, accused per s
evidence at trial, on the grounds that taking DNA samples violated rights protected under
sections 7 and 8 of tf@anadian Charter of Rights and Freedo(fithe Charted),* particularly
where it could be shown that these samples were taken without the consent of the accused.
Courts, in turn, bgan ruling such evidence inadmissible in the absence of a legislative
framework safeguarding the rights of accused perSons.

Respondingto such judgmentsParliament enacted Bill €04, An Act to amend the
Criminal Code and the Young Offenders Act (fore3NA analysisf in 1995. This statute
amended th€riminal Codeto allow courts to authorize the taking of DNA samples fradults
and young peoplsuspected of having be@artiest o i d e s i g s@Undedthesdchdmen c e
introduced by Bill G104, provicial court judges werempoweredo issue a warrant authorizing
a peace officer, or another person acting under the direction of a peace officer, tcariaes
of bodily substances for forensic DNA analysisatisfied thathere were reasonable grals to
believe that a designated offence, as defined in section 487.04 of the Code, had been committed,
and that a bodily substance found at the crime scene, on the victim, or on another person or thing

ZsSee John Butl er, i BShatklgndenuRepeat DNA IntermataDataBase, (BTRBase), STR
Training Materials, National Institutes of Science andlechnology (United States), available -lome at:
http://www.cstl.nist.gov/strbase/training.htm

% Part | of theConstitution Act, 1982being Schedule B to th@anada Act 1982U.K.), 1982, c.11. Section 7 of

the Charter guarantees the right to life, liberty and security of the person while section 8 of the Charter protects
against unreasonable search and seizure.

% See, for exampleR. v. Borden, [1994] 3 S.C.R. 145 and®. v. Stillman, [1997]1 S.C.R. 607, in which the
Supreme Court of Canada ruled DNA evidence inadmissible because bodily substances had been seized by police
who had neither the consent of the accused, nor any prior judicial authoridatiparticular, in theStillman

decisia, the Court concluded that the taking of bodily substances could not be justified as a search incidental to an
arrest and violated the accusedds rights under secti on:
% 5.C. 1995, c. 27. A copy of the Royal Assent version of thiatute is available eline at:
http://www2.parl.gc.ca/content/hoc/Bills/351/Governmedidel/c104_4/c104 4.pdf
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associated with the commission of the offence, wquiti/ide evidence linking the individual

from whom the sample was obtained with the offence. Prior to issuing the warrant, the judge also
had to be satisfiethat the issuance of the warrant was in the best interests of the administration
of justice(sectbn 487.05 of the Code).

With respect to what constituted fAdesigne
warrants could be issued, section 487.04 of the Code, as originally enacted, limited these
offences to 37 serious personal injury and sexual offenbesawit was likely that DNA evidence
could prove useful.

In an effort to protect the privacy of accused pessBiill C-104 also amended tl&ode
to providerestrictions on the use of samples colleckemt. example, the bill contained provisions
specifyirg thatthe forensic DNA evidence obtained from the analysis of the bodily substances
could be used only in connection with the investigation of designated offences. Samples were to
be destroyed where it was established that the person from whom the cestare seized was
not the perpetrator of the offence. However, a judge could order the retention of the substances
and the results of analysis for whatever period he or she considered appropriate if the material

might reasonably be required for investiga or prosecution of another designated offence.

C. Bill C-3, An Act respecting DNA identification and to make consequential
amendments to the Criminal Code and other Acts

Following the enactment of Bill @04, the former Solicitor General of Canadahe
Honourable Herb Graysought public comment on the creation dflational DNA Data Bank
designed tofacilitate the investigation of crimes without suspects and/or unsolved offences
where DNA evidence from the perpetrator was still availdbkellowing a cansultation period,
the DNA Identification Ac(Bill C-3) was introduced in Parliament on 25 September 998
stated in the introduction to this report, Bill3Thad two separate componernitscreated the

National DNA Data Bankand a legal framework t@overn the storage, collection and

?’See Establishing a National DNA Data BanlConsultation Documentavailable odine at: http://ww2.ps
sp.gc.ca/Publications/Policing/199601 e.fadfd Summary of Consultationsgvailable oHdine athttp://ww2.ps
sp.gc.ca/Publications/Policing/199611 e.pdf

% A Royal Assent version of Bill @, An Act respecting DNA identification and to make consequential amendments
to the Criminal Code and o¢h Acts supra note 2Zis available odine at
http://www2.parl.gc.ca/content/hoc/Bills/361/Governmer/C-3_4/G3_4.pdf
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destruction of DNA samples and profiles held at the lamkDNA Identification Agt and it
amended th€riminal Codet o expand the courtsdéd authority
samples from persons who hacebeonvicted of designated offencélhe new legislation was

retroactive, applying to offences already committed before it came into force.

D. Legislative Framework Established by the DNA ldentification Act

Under the framework created by th&lA Identificaton Act,the Minister of Public Safety
(formerly the Solicitor General) musststablish, and the Commissioner of the Royal Canadian
Mounted Police (RCMP) must maintain,National DNA Data BankKi t Da&ta Bank) for
criminal identification purposeés The Data Bankhouses two indexes: a crime scene index
(CSI), which contains DNA profiles derived from bodily substances found at the scene where a
designated offené®appears to have been committed, or on or within the body of a victim, other
person or thing assi@ted with the commission of the offeriteand a convicted offenders index
(COl), which contains DNA profilederived from sampletaken from individuals convicted of
designated offences either with their consentparsuant to a court ord&.The RCMP
Commissioner is responsible for receiving DNamples angbrofiles for entry into theData
Bank Once received, the new profildgat have been generatate compared with those already
held in theData Bankand any matches are communicated to the apptedaboratory or law
enforcement agency, along with information concerning the crime(s) and/or offender(s) to which
the new profile has been linkéd.

Matches can be identified in one of two ways. First, new DNA profiles entered in the CSI
are compared witlprofiles from other crime scenes. These matches can identify links between
various offences, helping investigators solve crimes. Second, new CSI entries are compared with
COl entries to seavhethera convicted offender whose profile is already in the xndan be
associated with this new crime. This is where the other portion of ElltBepartallowing for
collection of DNA samples from convicted offendecemes into playWithout the necessary
mechanism to ensure that DNA samples are collected yefralin offenders, so that the

2 See section 5(1) of tHBNA Identifi@tion Act. With respect to the duties of the Commissioner in relation to the
Act, section 5(2) specifies that the Commissioner may delegate his or her duties to others.

% As stated previously, what constitutes a designated offence is defined in se@tid dftheCriminal Code See
also Appendix 1.

31 See section 5(3) of tHBNA Identification Act.

32 5ee section 5(4) of tHBNA Identification Act.

#see section 6(1) of tHeNA Identification Act.
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matching between the CSI profiles and COI profiles can occuD#t@ Bankwould be much
less useful in helping to solve crimes.

Match information is available to agencies that have access to the existing criminal
records dembase maintained by the RCNfPData comparisons and information sharing with
agencies of foreign governments or international organizatiorslsorpermittedunder the Act,
provided there is an agreement place between the Canadian government and dhegh
government specifyinghat the informatiorcommunicatednay be used only Afor
of the investigation or P €ommencatidnioouse od DNAa cr i
profiles and related informatiomther than in accordance with theoywisions of the Act is
prohibited®

Ordinarily, information in theCOl is to be kept indefinitely, subject to ti&riminal
Records Act’ Access to that information, however, is permanently removed if a convicted
offender is ultimately acquitted. Similarlgiccess to such data is removed one year following an
absolute discharge, or three years following a conditional discharge, unless the individual is
convicted of another offence in the meantih@NA profiles relating to adult convictions,
therefore, woud ordinarily remain accessible unless a pardon was obtained. A separate provision
was made in Bill €3 for the removal of DNA information concerning young offendérs.

The Commi ssioner is obliged to store fdsaf
substaces received pursuant to tGeminal Codeand thought necessary fDNA analysis; any
remaining sampl es have t* Thd @omniissisneriso yas dhe i wi t h
authority to order additional DNA testing of stored samples where thisisgudtifi by fisi gni f
technol ogi & &iloredabiblogical samples @annot be used or transmitted except for
the purposes of forensic DNA analy$isThe Commissioner may grant access to bodily
substances, in order to preserve them, and destroy samgtsger required for analysf8 The
Commissioner is obliged to destroy bodily substances when the person is acquitted or

¥See section 6(2) of tHeNA Identification Act.

¥see seddns 6(3) to 6(5) of th®ONA Identification Act.
%see sections 6(6) and 6(7) of BIA Identification Act.
%’See section 9(1) of tHRNA Identification Act.

¥3ee section 9(2) of tHRNA Identification Act.

¥9See section 9.1 of tHBNA Identification Act.

“’See section 10(1) of tHRNA Identification Act.

“ISee section 10(2) of tHRNA Identification Act.

“’See section 10(5) of tH2NA Identification Act.

“3See sections 10(4) and (6) of BAIA Identification Act.
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discharged; samples obtained from persons who have been pardoned must be kept separate and
apart from other stored bodily substances may not be subjected to further DNA analy8is.

It is an offence tause biological samples ¢@ communica@ DNA analysis results other
than in accordance Wi the requirements of the Aclf these offences ar@rosecuted by
indictment, the maximum pertialy i s two yearso | mprisonment, \
conviction may result in a maximum fine of $2,000 or imprisonment for up tmaenths, or
both penaltie&®

A DNA Data Bank Advisory Committee it he Adv i s owag es@hisheditot t e e 0
advisethe Commissioner on matters relating to the establishment and operation Détthe
Bank*® This committee includes a representative of the Privacy Commissioner of Canada as well
as up to six representatives of the police, legal, sfienand academic @anmunities.The
RCMP Commissioneras the official responsible for maintaining the Data Bamkst through
the Minister of Public Safetysubmit an annual report to Parliament on tata Bank s
operatior’:’ Finally, the DNA Identification Actalso contais the parliamentary review clause

which forms the foundation foroeo mmi t t ee ds ®*current study.
E.BillC-c60 ! AT Al Adri@ioal Cie OE A

In addition to establishing thBata Bank Bill C-3 also made extensive amendments to
the Criminal Code sections ddang with forensic DNA analysis. These amendments were
intended to streamline the existing DNA warrant scheme by adding a series of forms to be used
to obtain or grant warrants, as well as ordargl to report back to the court on their execution.
Bill C-3 also amended section 487.04 of the Qodk respect to what constituted a designated
offencefor which courts could order the collection BNA samples from individualg-or the

first time, offences were divided into two categories: primary designdtedas, of which there
were 30, and secondary designatddrufes, of which there were 27.

The distinction between primary and secondary designated offerticeticed by Bill C
3 wasnot relevant tsection 487.05 of the Code, which gives police offitkesability to obtain

“‘See sections 10(7) and (8) of BIA Identificaion Act.

45See section 11 of tHeNA Identification Act.

“°DNA Data Bank Advisory Committee Regulatid®®R/2000181.
47 See section 13.1 of tHBNA Identification Act.

8 See section 13 of tHANA Identification Act.
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warrants from courts to collect DNA from those suspected of having committed designated
offences. However, the distinction was relevant to a new section of the Code introduced by Bill
C-3, which empowers courts to order the collattad DNA from those convicted of designated
offences (section 487.051 of the Code). Collected samples are then turned into DNA profiles at
the Data Bank, and uploaded to @I established under tHaNA Identification ActOffences
classified as primaryasignated offenceserepredominantly violent and sexual offences, many

of which might involve th@ransmissiorof bodily substances that could be used to identify the
perpetrator through DNA analysi§hose classified as secondalgsignated offencesereless

likely to result in the loss or exchange of bodily substances. DNA profiléisesé offenders

were therefore considered to be less likely to provide useful evidence.

Section 487.051 of the Code also established tests for courts to employ whengdecidi
whether to issue an order for the collection of a DNA sample from those convicted of designated
offences. In the case of primary designated offences, courts were generally required to make a
collection order upon conviction, unlesatisfied by the offeder that the impact on his or her
privacy and security of the person wotihd be
the protection of society and in the proper administration of justice. By contrast, in the case of
secondary designated afiees, courts were empowered to make such orders if satisfied that it
was in the best interests of the administration of justice to do so, having considenatutiee
and circumstances of the offence, the criminal record of the offender, and the imgach ain
order on his or her privacy and security of the per§ae. court was also required, in the case of
secondary designated offences, to give reasortbdatecision to issue an order.

Once a court issues an order for the collection of DNA from &ictad offender, section
487.071(3) requires that the sample, as well as a copy of the order issued by a judge, be sent to
the RCMP Commissioner. Under section 5.1(2) ofDMNA Identification Actthe Commissioner
is responsible for ensuring that a DNAofile is created from the sample, and added to the COlI,
unl es s, of cour se, t he of fBycdneastpveith respectfta thee i s
CSI, there is no obligation for law enforcement officials to send DNA profiles generated from
samplegaken from crime scenes, or the samples themselves, to the Data Bank. It is up to the
relevant provincial authorities as to whether they choose to provide such samples and profiles to
the Data Bank and have the DNA profiles in question added to the CSI.

9 See section 487.071(2) of tlgiminal Code
16

—



In amending th€riminal Codeto permit courts to order the collection of DNA samples
from convicted offenders, Bill @ also made the application of these provisions retroactive.
Under new sction 487.052courts couldrder the taking of samples ftre purpose of creating
DNA profiles from personsvho had been convicted of designated offencdsreethe coming
into force of theDNA Identification Ac(30 June 2000)° The prosecutor had @pplyfor such
an order, and the court had to base its decisioth@same criteria as those used for secondary
designated offence convictianBill C-3 also added section 487.055 to the Code, as a related
provision to section 487.05Z5ection 487.055 allowed courts to order the taking of bodily
samples for DNA analysiBom certainspecifiedoffenders convicted prior to the coming into
force of Bill C-3. By means of aex parte(without noticg application, such an order coueé
made with respect to anyone whalleeen declared a dangerous offended, lbeen convictedfo
murder, hd been convicted of a listed sexual offence and wheserving a sentence of at least
two years, or hdibeen convicted of manslaughter and, on the date of the applicatisserving
a sentence of imprisonment of at least two years for fferiae>*

F. Bill S-10, An Act to amend the National Defence Act, the DNA Identification Act and
the Criminal Code, Bill C-13, An Act to amend the Criminal Code, the DNA
Identification Act and the National Defence Act, and Bill C-18, An Act to amend
certain Acts in relation to DNA identification

Following the coming into force of Bills €04 and G3, Parliament enacted three new
statutes that significantly expanded the scope of the DNA collection and storage framework
found in theCriminal Codeand theDNA Identification Act.The first of these was Bill-30, An
Act to amend the National Defence Act, the DNA Identification Act and the CriminaP{Ritle
S-10 was primarily designed to make tleiminal Codeamendments introduced by Bill D4

*°As in the case of a collection order made under section 487.051 of the Code, section 487.054 allowed both the
offender and the prosecutor to appeal an order made under section 487.052 of the Code. Section 487.052 was
repealed by the coming inforce of Bill C-18 on 1 January 2008, but its retroactive effect was maintained through
amendments to section 487.051 of @@minal Codeand section 196.14 of théational Defence Actywhich now

state that orders authorizing the taking of samples cayrdyded for an offence committed at any time, including
before 3QJune 2000. The amendments to @minal Codeintroduced by Bill G18 will be discussed in further

detail in a later section of this report.

*The definition of Ffxsaassaats androbteexualefencesrinvdlvingichildrensas well as
historical sexual offences (those found in previous versions oftiminal Codg. In deciding whether or not to

make a collection order under section 487.055 of the Code, judgesthppbame test as the one applicable to
collection orders for secondary designated offences outlined in 487.051(3) of the Code. Offenders on conditional
release are to be summoned to report for the taking of bodily substances; failure to appear carthresafiuie of

an arrest warrant for the purposes of enforcing compliance.

%2.5.C. 2000, c. 10. Bill 80 received Royal Assent on 29 June 2080Royal Assent version of Bill 80 is

available odine at: http://www?2.parl.gc.ca/content/hoc/Bills/362/Privatd/¥S10 4/S10_4.pdf
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and Bill G:3 appy in equalmeasureo individuals convictesf designated offences under the
Code of Service Disciplinéby military judgesat courts martial.

The second and third of these acts were Bill3ZAn Act to amend the Criminal Code,
the DNA Identification Acand the National Defence A&tand Bill G-18, An Act to amend
certain Acts in relation to DNAdentification> Both bills came into force in full on 1 January
2008. Bills G13 and G18 expanded the scope of the retroactive provisions found at section
487.(5 of theCriminal Code They also created a new category of primary designated offences
known as mandatory primaries (now found at pajto(f t he def i nition of A
of fencedo at s e cCtimimalnCod4, 83 wdll 4s aonfew dategoof socalled
Agenerico secondary designated offences. Wi t
mandatory primary category, courts no longer had any discretion as to whether to issue an order
for DNA collection from those convicted of such offencese(current section 487.051(1) of the
Code). With respect to the generic secondary designated offences, rather than being described by
reference to the section number for the offence in the Code, as most primary and secondary
designated offences still arthese new secondary designated offences are described by the
maximum length of sentence one can receive if one is convicted of them. Through the addition
of this fAgenericod secondary designated off en
number of secondary designated offences was enlarged to includeffatices under the
Criminal Codeand certain provisions of th@ontrolled Drugs and Substances R¢hatcarrya
maxi mum sentence of five or more yearso i mpr
Finally, Bills C-13 and G18 amended sections 487.051 and 487.055 ofCtirainal Codeso
that a court coul@rdera person found not criminally responsible on account of mental disorder

3 The Code of Service Discipline is found in Part Il of tational Defence ActAmong other things, this Code
sets out who is subject the military justice system as well as the service offences for which persons subject to the
military justice system can be charged.

%3.C. 2005, c. 25. For a fuller discussion of BillLl@, see Robin MacKagill C-13: An Act to amend the Criminal
Code the DNA Identification Act and the National Defence, A&490E, Parliamentary Information afksearch
Service, Library of Parliament, Ottawa, 9 November 2004,

http://www2.parl.gc.ca/Content/L OP/LegislativeSummaries/38/&18lf A Royal Assent version of Bill @3 is
also available ofline at:http://www?2.parl.gc.ca/content/hfRills/381/Government/€13/G13 4/G13 4.PDF

%53.C. 2007, c. 22. For a fuller discussion of Billl8, see Robin MacKagill C-18: An Act to amend certain Acts
in relation to DNA identificationl.S-545E, Parliamentary Information aiésearch Service,lirary of Parliament,
Ottawa, 11 January 200http://www2.parl.gc.ca/Content/LOP/LedgislativeSummaries/39/1éch8f A Royal Assent
version of Bill G18 is also availdb ortline at: http://www?2.parl.gc.ca/content/hoc/Bills/391/Governmert&C
18 4/C18 _4.PDF

%63.C. 1996, c. 10.
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for having committed aesignated offenc® provide a DNA samplélhe National Defence Act
was also amended to make the above changes @rithenal Codeapply to offences committed

under the Code of Service Discipline in equal measure.

G. Additions to the List of Designated Offences Snce Bills G13 and CG18 Were
Enacted and the Emergence of New DNA Forensic Identification Technologies

Other statutes enacted since Billsl& and C18 came into force have continued to add
offences to the lists of primary and secondary designated offences found at section 487.04 of the
Code. For example, Bill @, the Tackling Violent Crime AcY, which came into force in its
entirety on 2 July 2008, added one new offéhte the list of primary designated offences for
which courts are required to make a DNA collection order upon convi(demtion 487.04)).
Similarly, Bill C-14, An Act to amend the Criminal Code (organized crime and protection of
justice systenparticipant9,®® which came into force on 2 October 2009, added three new
offence&’ to the same section of the definition pfimary designated offences found at section
487.04. Furthermore, Bill -8, An Act to amend the Criminal Code and other Attahich
introduces amendments to Can &dwdlpifsenastedxnite f f end
current form, add several additednoffences to the definitions of both primary and secondary
designated offences found in section 487.04 of the Code. It will also move some offences now
found in the secondary designated offence category to the primary category.

As the above overview demstrates, the legislative framework for DNA collection from
those suspected of having committed and those convicted of designated offences has evolved
considerably, both in detail and in breadth, since the first relevant legislation respecting DNA

%’S.C. 2008, c. 6. A Royal Assent version obtsiatue is available dime at:
http://www?2.parl.gc.ca/HousePublications/Publication.aspx?Language=E&Parl=39&Ses=2&Mode=1&Pub=Bill&
oc=G2 4

8 The new offence added to the definition of primary designated offence found at section&&.€ Code by

Bill C-2 was section 244 of the Code (discharging firearm with intent).

%95.C. 2009, c. 22. A Royal Assent version of this s¢aisiavailable oiine at:
http://www2.parl.gc.ca/content/hoc/Bills/402/Governmert4ZG-14 4/G14 4.PDFE

® The new offences added to the definition of primdegignated offence found at section 487ap4( the Code by

Bill C-14 were section 244.2 of the Code (discharging fir@armecklessness), section 270.01 of the Code
(assaulting peace officer with weapon or causing bodily harm) and section 270.02 oflehea@gravated assault of
peace officer).

%1 Bill S-2 was given third reading in the Senate on 11 May 2010, and first reading in the House of Commons on 26
May 2010. A copy of Bill & is available o#line at: http://www?2.parl.gc.ca/content/hoc/Bills/403/Government/S
2/S2_1/S2_1.PDE
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collection for criminal law purposes was enacted. Furthermore, based on an examination of the
legislation enacted since Bills-€3 and C18 came into force, as well as an examination of at
least one bill still before Parliament (Bill ) as of 18 June, 201 would appear that this
growth could continue over time.

The number of offences classified as designated offences has grown exponentially since the
original legislative framework was put into place. Currently, a court may issue a warrant
authorizing DNA cdection from you if you are suspected of having committed any one of more
than 265 designated offené&mow listed at section 487.04 of ti@riminal Code In addition, a
court must order DNA to be collected from you if you have been convicted of one 9 the
primary designated offences for which issuance of a collection order by a court upon conviction
is mandatory. A court may also order collection of a DNA sample upon conviction if you are
convicted of any one of the remaining 246 offences.

The fact thathe system of DNA collection for criminal justice purposes has expanded so
greatly since 1995 raises the question of whether the resources of the criminal justice system
have been strained by the enlargement of this regime. It is vital to answer thismugsen
that pressures to both expand the framework for DNA collection and add to the number and
types of DNA profiles stored at the Data Bank will probably increase in the future. This is
particularly likely, given how useful DNA collection and an@yss forensic tools, have been to
law enforcement and the court system, and given that other jurisdictions collect DNA from a
wider array of individuals for criminal justice purposes than Canada does. For example, some
jurisdictions, such as the Unitedrigdom (U.K.) % as well as some U.S. stafé$ave criminal

2 See SenateDebates, 3rd Session, 40 Parliament, 29 March 2010 at p. 198, availablelioa at:
http://www.parl.gc.ca/40/3/parlbus/chambus/senateélptf/012db_20103-29-E.pdf

% This number was obtained from page 6 of the National DNA Data BA8i 2009 Annual Reporgvailable

on-line at: http://www.nddbbndg.org/train/docs/Annual 20809 e.pdf This report also indicates that most of

these new offences have been added since 2008; prior to 2008, themnlye59 designated offences: 38 primary
designated offences and 21 secondary designated offences.

“For a brief summary of how the United Kingdomds syst
evolved over ti me, p | websiesat: ete/vwwooemewatitlla draiseb37068 1t should bes

noted, however, that the U.K. government is considering some changes to its blanket policy of indefinitely retaining

the fingerprints, DNA sapies and DNA profiles of all individuals arrested in England and Wales in the wake of the

4 December 2008 decision of the European Court of Human RigB@aridMarperv. The United Kingdom{2008]

ECHR 1581, where the Court found that the U.K. governnpefity in this regard violated Article 8 of the

European Convention of Human Rights, which protects the right to privacy. Between May and August 2009, the
Home Office held consultations on a proposed new system for retention of fingerprints, DNA samdplaN/Aa

profiles, and in November 2009, the former Secretary of State for the Home Department, Alan Johnson, published
the U. K. government 86s proposals for a new retention |
consultations and the UK. gewy n ment 6 s pr o p o btta:/wsvw.Stasewatch.ag/nevas/A00FmaEuk :
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legislation in place that allows collection of DNA samples from individuals upon arrest, while
many other U.S. states automatically collect DNA from individuals convicted of any felony (an
offence where the punishment is more than one year irfail).

In addition, techniques for DNA forensic analysis have advanced greatly sinBiNte
Identification Actwas enacted in 2000. These advances will also likely create pressure to expand
the scope of bbtthe DNA collection system, as well as the amount of genetic information stored
at the Data Bank. To illustrate this point, it may be helpful to recall that in 1995, Canadian
forensic labs were using a type of DNA analysis caigstdriction fragment lerth polymorphism
(RFLP) analysis, which used much longer segments of DNA for analysis than the current
PCR/STR technology uses. The old RFLP technology needed much medegraded DNA
available from a sample to ensure a scientifically viable r85titaddition, at that time fewer
than 13 loci on the chromosomes were used to create a DNA pfofileich meant that the
results were less precise than they are now, and that there was a greater chance of a false positive
match between the profiles of two difent people, particularly if they were related in some
way® By 1998, when th®NA Identification Acteceived Royal Assent, PCR/STR technology
was just starting to be used by Canadian forensic ‘fabmw it is the Canadian forensic
laboratory standard. ufthermore, newer types of analysis are proving their value in other
forensic contexts and in other jurisdictions. Some of these include:

e the use of 16, rather than 13, loci to create a more accurate DNA profile that would
discriminate even more accuratddgtween individuals than the current 13 loci
profile;

ho-dnaconsult.pdf http://www.parliament.uk/deposits/depositedpapers/2009/DER2188. pdf and
http://webarchive.ationalarchives.gov.uk/20091016095602/http://nds.coi.gov.uk/content/detail.aspx?NewsAreald=
2&ReleaselD=408478&Subjectld=2

% As of As of August 2008, 13 states allowed for the collection of DNA samples from arrestees, including Alaska,
Arizona, Californa, Kansas, Louisiana, Maryland, Minnesota, New Mexico, North Dakota, South Dakota,
Tennessee, Texas, and Virginia. See U.S. Department of Justice, Office of the Inspector General, Audit Division,
Audit of the Convicted Offender DNA Backlog Reduction RnomgMarch 2009 at pvii, available onrline at:
http://www.justice.gov/oig/reports/OJP/a0923/final .pdf

% bid. at p. 28.

" Thomas Currarkorensic DNA Analysis: Technology and Applioat supra note 22 at p. 15.

% |bid. at p. 20.

%t is important to note that while the Data Bank uses 13 loci to create a profile, in operational casework, labs will
still use 9 loci. See testimony of Dr. Ron Fourney, Director, National Services anddRe$8aMP Proceedings of

the Standing Senate Committee on Legal and Constitutional Affairs, IssueRitSdssion, 40 Parliament, 25 and

26 March 2009, p. 21.

" Thomas Currarkorensic DNA Analysis: Technology and Applicatisnpra note 22 gt 12.
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e the use of miniSTRs and single nucleotide polymorphisms (SNPs) for forensic
DNA analysis. These techniques allow smaller and smaller portions of DNA to be
analysed, and thus are very useful in idemdyindividuals when only extremely
small samples of DNA are available, as in the case of bombings, fires or natural
disasters

e the use of ¥YSTRs, in which analysis is only conducted on the DNA on the Y
chromosome. As the DNA found on that chromosome doésn c hange or m
much, it is very similar between men who are closely related, as the Y chromosome
is passed down by inheritance paternallySYR analysis can therefore be very
useful in identifying missing persons, if the missing person is male andtsa@ble
to obtain DNA from a male relatiye

¢ the use of mitochondrial DNA for analysis. Mitochondrial DNA is found outside of
the nuclei of cells and is passed down by inheritance maternally. It is identical
between mother and child or between sibling® \Wwhve the same mother. Because
there are many sets of mitochondrial DNA in each cell (as opposed to only one
nucleus in each cell), mitochondrial DNA analysis is very useful for identifying old
or degraded human remains. It can also be used to identggnsewhen only a
human hair shaft, without a root sheath, is available for analysis, since
mitochondrial DNA exists in the hair shaft, while nuclear DNA does not;

e the use of familial or kinship searching, whereby DNA samples obtained at crime
scenes are aiched against the DNA of convicted offenders stored in a forensic
DNA data bank, and the results of a partial match (where some but not all of the
data obtained from the 13 loci are the same) are conveyed to law enforcement
officials.”* The partial matchnidicates that the person who left DNA at the crime
scene is a close relative of an offender whose DNA profile is in the data bank, and
thus gives police another investigative tool to identify persons of interest or
suspects who may have left DNA at a criscene’?

While some of these techniques may already be used in Canada by forensic labs in the
absence of other evidence to assist police officers in their investig4tionsyen as evidence at

I Some U.S. states, such as Colorado and California, allow their state DNA data bases to convey the results of
parti al mat ches to | aw enforcement officials, whil e ot
national data bank conveysthesults of partial matches to law enforcement officials in the case of a limited nhumber

of serious crimes.

2 For additional information on these four new techniques, please see Amelia BRitayly and Sonya Norris

New Frontiers in Forensic DNA Analysitnternational Practices and Implications for CangdBRB 0829E,
Parliamentary Information and Research Service, Library of Parliament, 3 March 2009, availdible amn
http://www2.parl.gc.ca/Content/LOP/ResearchPublications/prb@d%¥# Also see the testimony of Dr. Ron
Fourney, supra note 69.

3 National DNA Data Bank Advisory Committe&nnual Report2008i 2009 May 2009, at pp. 16 19. This

report is availale online at: http://www.rcmpgrc.gc.ca/dnaaadncc/annurp/annu®309-eng.pdf
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a criminal trial” none of these techniques is currentlgdin Canada to create DNA profiles for

the purpose of adding them to the Data Bdnkaddition, theDNA Identification Actprohibits
communication of partial match reslto law enforcement officialsSection 6 of theDNA
Identification Actspecifies tht the Data Bank can only communicate a profile and related
information if the profile in the Data Bank exactly matches the profile of the sample sent in by
pol i ce, or i f the persondéds DNA profile cannot
technical limit on the completeness of the profile sent in by law enforcement offitials.
However, the National DNA Databank Advisory Committee has indicated in its most recent
annual report that it would be helpful if the Data Bank could avail itself okesoihthe new

analytical techniques, as long as appropriate safeguards are put intf place

" See, for exampleR v. Woodcock, [2006] O.J. No. 5185 (Ont. S.C.J.), in which the Ontartipe3ior Court of
Justice held that mitochondrial DNA evidence was admissible at trial, but did not conclusively prove that the
accused person was the donor of the sample found at the crime scene.

5 See sections 6(k)(and 6(1)d) of theDNA IdentificationAct.

® National DNA Data Bank Advisory Committe@nnual Report2008i 2009,supra note 73 at pp. 1619.
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THE SCOPE OF OUR STUDY

The fact that Parliament has continued to add new varieties and types of offences to the
list of designated offences found at section 4800the Code, coupled with the fact that more
DNA profiles are being uploaded to the Data Bank each Veeould appear to indicate that law
enforcement officials and other participants in the criminal justice system find DNA forensic
evidence, as well aheé Data Bank, to be both reliable and useful. However, the exponential
growth of the number of designated offences has almost certainly meant more work for, as well
as increased strain on the resources of:

e courts, which must decide whether to issue catleabrders;

e police and Crown prosecutors, who must apply for such orders;

e forensic labs, which analyse the DNA samples collected for the CSI index; and
e the Data Bank, which creates the DNA profiles that are added to the COIl index.

These pressures, coupletdth the fact that many individuals who appeared as witnesses
before ourcommittee indicated that they would like to see the legislative framework for DNA
collection expanded in order to make more effective use of some of the emerging new
technologies avkble for forensic DNA analysis, have influenced carmmi t t eeds appr o
this statutory review. In our opinion, it is necessary for this review to be comprehensive,
encompassing more than a mere review of the provisions and operation of one Atatute.
examination of the workings of tHBNA Identification Actmust necessarily refer to the entire
criminal justice and DNA collection framework. To do otherwise would be to take an
inappropriately narrow approach, preventing cammittee from understandirie full extent to
which DNA collection evidence is relied upon in the criminal justice system, as well as the
cumulative impact the legislative framework in question has had on both the system and on those
from whom DNA evidence is collected. Accordingfgr the purposes of this review, we have
examined the framework for the collection of DNA evidence from suspects and those convicted
of designated offences in its entirety. We have also attempted, in analysing the legislative

"To illustrate, in 2007, the Data Bank added 17,194 profiles to the COl. See National DNA Da20Bank
2008 Annual Repodt p. 10. This reptis available odine at:http://www.nddbbndg.org/train/docs/Annual_2007
2008_e.pdfln 2009, following the enactment of Bills13 and C18, the Data Bankeceived 34,000 sampléx

the COIl. See National DNA Data BagR08i 2009 Annual Reparsupra note 63 at p. 5.
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framework, to adopt the apgach advocated by the Supreme Court of CanaBavnRodgers’®
In that case, Justice Charron, writing for the majority, stated:

There is no question that DNA evidence has revolutionized the way
many crimes are investigated and prosecuted. The useisonéhv
technology has not only led to the successful identification and
prosecution of many dangerous criminals, it has served to exonerate
many persons who were wrongfully suspected or convicted. The
importance of this forensic development to the admuatisin of justice

can hardly be overstated. At the same time, the profound implications of
government seizure and use of DNA samples on the privacy and security
of the person cannot be ignored. A proper balance between these
competing interests must be #sred”®

82006 SCC 16.
" bid. at para. 4.
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WITNESSES WE HEARD FROM

In the course of our study, tmmittee met with representatives from the National
DNA Data Bank, National DNA Data Bank Advisory Committee, RCMP, Department of Justice
Canada, Office of the Auditor General of Canadafic®fof the Privacy Commissioner of
Canada, Public Safety Canada, Office of the Federal Ombudsman for Victims of Crime, Victims
of Violence(Canadian Centre for Missing ChildjerCanadian Resource Centre for Victims of
Crime, Canadian Association of Ellzth Fry Societies, John Howard Society of Canada,
Canadian College of Medical GeneticisBnt ar i o6 s MRGMWPIiFargnsicASdientet s |,
and Identification Services, Centre of Forensic Sciences of the Government of Ontario,
Laboratoire de sciences judices et de médecine légal®laxxam AnalyticsInternational
Corporation Warnex PRGDNA Services IncandCr i mi n a l Lawyersodo Assoc
received written briefs from the Wyndham Forensic Group Inc. and Dominique Robert and
Martin Dufresne, Profess®of Criminologyat the University of Ottawa.

GENERAL OBSERVATIONS

DNA forensic analysis and the ability to match DNA profiles between crime scenes or
between convicted offenders and crime scenes, are invaluable tools in the investigation and
prosecutdn of criminal offences, the protection of society and the exoneration of the innocent.
Everything contained in this report, in relation to both the witness concerns described herein, as
wellastheco mmi t t eebds findings i n r edleation amchanalysis, t he f
should be viewed in the light of thee mmi t t eeds under standing and :
fact. At this time, th&eommittee also wishes to express its appreciation for all those who play a
rol e i n ensur i ngDNA eoleatidnaaihd anayyiss funetions efficiently and
effectively, despite the fact those who work in this system are often required to perform their
jobs under challenging conditions or circumstances.
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WITNESS CONCERNS IN RELATION TO THE CRIMINAL CODE

None of the withesses who appeared beforeconmmittee duringhis study indicated that
section 487.05 of th€ode,requiring law enforcement officials to apply for a warrant from a
judge before collecting DNA from an individual suspected of having bggarty to a designated
offence, was problematic in terms of its application. However, several witnesses, including
representatives from the RCMP, the Department of Justice and the National DNA Data Bank
Advisory Committee (At medus thatthe systeyn established undere e 0 )
section 487.051 of th€riminal Code requiring issuance of a court order before a DNA sample
can be collected from a person convicted of a designated offence, was administratively
cumbersome and could be improveks was stated by Richard A. Bergman, Chairperson of the
Advisory Committee, when he appeared before us on 2 April 2009:

[O]ur postconviction system in Canada is complex andgrovide[s]a
considerable challenge to the judiciary and prosecutors aintiee of
conviction, as well as to police during the subsequent process to obtain a
biological sample from a convicted offend®r.

Witnesses identified the following problems with respect to the current legislative
framework for obtaining DNA samples from 8@convicted of designated offences:

e judges sometimes refuse to issue collection orders for primary designated
offences, even in cases where it is mandatory for them to make such an order
(section 487.051(1)

e in the case of fA g ¢tddfences identdied bytmedeagthyof d e s i
sentence one could receive for having committed such an offence (seeparts (
and ) of the definition of Asecondary d
487.04 of the Code), collection orders may only be madenwhe Crown
proceeds by indictment. Sometimes, these orders are erroneously requested by
Crown counsel and made by judges in circumstances where the Crown elects to
proceed summaril§?

8 Testimony of Richard A. Bergman, Chairperson, National DNA Data Bank Advisory ComrRittezedings of

the Standing Senate Coritiee on Legal and Constitutional Affairs, Issue No28 Session, 40 Parliament,1 and 2
April 2009, p. 9.

81 Testimony of David Bird, Counsel, Legal ServiteRCMP, Department of JusticBroceedings of the Standing
Senate Committee on Legal and Cansional Affairs, Issue No. £™ Session, 40 Parliament, 25 and 26 March
2009, p. 68.

82 Testimony of Greg Yost, Counsel, Criminal Law Policy Section, Department of JuBtimeeedings of the

Standing Senate Committee on Legal and Constitutionat#ffasue No. 42" Session, 40 Parliament, 25 and 26
March 2009, p. 69.
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e section 487.057 of the Code requires law enforcement officials totleack to
the court when an order has been execuWten representatives from the
Department of Justice appeared before dbmmittee, they indicated that this
Areport backo provision did not appear

e postconviction DNA colletion order§* only authorize taking from the offender
the number of samples reasonably required for forensic analysis, rather than the
number of samples necessary to obtain a suitable sample. Accordingly, if there is
something wrong with the samples inilyalaken, the Crown is required to apply
for and obtain another order before additional samples may be coffécted:;

e DNA orderscannotalwaysbe executed on the spot, in the courthouse at the time
of conviction,and as a resulre often issued after the &, at the sentencing
hearing, or even latéf.In circumstances where police resources are lacking in a
community, a judge will issue an order to report to the police station byaancer
date to provide a samplBelayed taking of a sample may preventpbéce from
locating the offender in order to have the order carried out, or the offender may be
transferred out of the jurisdiction and the police may fail to ensure that the order
is passed on to the other jurisdiction for execuffon;

e if errors are magl in completing the court forms at the time that the judge made
the order, the Data Bank must return the defective order, and the police must ask
prosecutors to obtain a new corrected order, or the Data Bank must obtain a legal
interpretation as to whethahe offence in question is, in fact, a designated
offence, and therefore whether the sample may be entered ir@®th® and

¢ there is duplicative effort on the part of judges, as judges are required to consider
whether to issue a DNA order in every €asven if someone has already been
previously convicted of a designated offence and his or her DNA is alire &y
DataBank®®

8 |bid. at pp. 66 67.

8 The text of these orders is found on forms 5.03 to 5.061, Part XXVIII aEtimeinal Code.

8 Testimony of Corporal Jennifer Derksen, Policy Analyspeftional Policy and Compliance, Community,
Contract and Aboriginal Policing Services, RCM®pceedings of the Standing Senate Committee on Legal and
Constitutional Affairs, Issue No, 2" Session, 40 Parliament, 25 and 26 March 2009, p 63.

8 Seesections 487.053(1) and (2) of tBeiminal Code.

87 Testimony of David Bird, Counsel, Legal ServideRCMP, Department of Justice, supra note 81 at p. 59 and
Letter from Greg Yost, Counsel, Criminal Law Policy Divisi@epartment of Justice to Jessicahrirdson, former
Clerk of the Standing Senate Committee on Legal and Constitutional Affairs, 8 June 2009, p. 1.

8 See sections 5.1 and 5.2 of tB&A Identification Act section 2.2 of theDNA Identification Regulations,
SOR/2000 300, section 487.091(1)fahe Criminal Code and letter from Greg Yost, ibid.

89 See sections 487.051 and 487.071 ofGhieninal Codeand the testimongf Greg Yost, Counsel, Criminal Law
Policy Section, Department of Justice, supra note 82 at p. 86.
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Witnesses also provided a wide variety of suggestions as to h@vithmal Codecould
be amended to make the poshviction DNA collection system simpler and less cumbersome to
administer. For example:

e representatives from the RCMP and victims groups propasehding th€Codeto
allow the taking ofDNA samples from everyone who is in lawful custody and
charged with an indiable offence, as is done with respect to fingerprints under the
Identification of Criminals Act?

e members of the National DNA Data Bank Advisory Committee recommended
amending the Code to allow the taking of samples from adult offenders who, upon
arrest,are charged with one or more primary designated offences as defined in
section 487.04” or alternatively, amending the Code to allow the taking of DNA
samples from anyone convicted of a designated offence as defined in section
487.04, without the need apply for and obtain a court orgét

e Department of Justice representatives proposed simplifying the categorization of
primary and secondary designated offences, so that instead of listing offences
primarily by name and section number under the definitadngrimary secondary
designated offences found at section 487.04 of the Code, they are defined
generically, by length of sentericdi.e. define primary designated offence under
the Code as any offence carrying a maximum sentence of 10 or more years, and
secondary designated offence as any indictable offence or offence where the Crown
can elect to proceed by indictment), or some other similar s¢feme

e the Privacy Commissioner of Canada suggested going no further than amending the
Code to allow the automatiaking of DNA samples from anyone convicted of one
of the 19 primary designated offences as defined in ppadf(the definition of that
term (in other words, merely removing the need for a court order, the issuance of
which is already mandatarin thecase of these 19 offencées);

% R.S.C. 1985, c.-1. See éstimony of Corporal Jennifer DerkseRplicy Analyst, Operational Policy and

Compliance, Community, Contract and Aboriginal Policing Services, supra note 85 at p. 63 and the testimony of

Heidi lllingworth, Executive Director, Canadian Resource Centr&iictims of Crime,Proceedings of the Standing

Senate Committee on Legal and Constitutional Affairs, Issue, N8 Session, 40 Parliament, 6 and 7 May 20009,

p. 66.

1 Testimony of Richard A. Bergman, Chairperson, National DNA Data Bank Advisory Compsittera note 80 at

pp. 9-10.

2 Testimony of the Honourable Peter Cory, Member, National DNA Data Bank Advisory Comriteeegdings

of the Standing Senate Committee on Legal and Constitutional Affairs, Issue 2%bS&ssion, 40 Parliament,1

and 2April 2009, p. 13.

% This is already done in the case of some secondary designated offences, in accordance waittapats Of the
definition of fAsecondary desi gnGimimdCodef fenced found at
% Testimony of Greg YosGounsel, Criminal Law Policy Division, Department of Justice, supra note 82 at p. 91.

% In aletter dated 16 June 2009 from Jennifer Stoddart, Privacy Commissioner of Canada to the Honourable Joan
Fraser, Chair, and the Honourable Pierre Claude Nimiimer Deputy Chair, Standing Senate Committee on Legal

and Constitutional Affairs, the Privacy Commissioner s/
di scretion that would resul't from t he maanjaddget fmomy pr ov
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e Department of Justice representas further recommended ensuring that the DNA
sample is, in fact, taken at the time of conviction, rather than at some future date,
regardless of whether the sample isstagursuant to a cotiorder or automatically
on conviction without need for a court ord&gnd

e Department of Justice representatives also proposed amendi@gdb& provide
that, in the event that DNA was not collected from an offender prior to the expiry of
the time Imit for collection added by a judge to the order, a DNA sample may be
taken from him or her at the correctional facility at which he or she has been
incarcerated, at any time prior to the expiry of his or her sentence, without the need
for the police to ofain a new collection ordéf.

It should be noted, however, that not all withesses who appeared befaenouittee
believed that the current pesbnviction collection provisions contained in the Code were
problematic. Several witnesses, such asrepteseni ves from the Cri minal
the Canadian Association of Elizabeth Fry Societies, the John Howard Society of Canada, and
the Office of the Privacy Commissioner of Canada instead viewed the amendments introduced
by Bills C-13 and G18, astroubling because they made the issuance of DNA collection orders
upon conviction mandatory in certain circumstandéegshe opinion of these witnesses, it would
be more appropriate not only to restrict the number of offences for which DNA is colleated,
also to preserve the rights of courts to decide whether a DNA collection order should be issued
once someone has been convicted of any designated oifdRepresentatives from the Office
of the Privacy Commissioner effectively summarized the key coeaxpressed by this group
of witnesses, stating:

We have clearly moved a long way from the original rationale of only

taking samples related to violent and sexual offences that are likely to

leave bodily substances to what is becoming a national regiStan
increasingly |l arge number of convicted o
concerns about further expansion of the list of designated offences. We

determining on a caday-case basis, whether the privacy invasion is proportional to the benefit being derived from
adding an individual 6s name to the NDDB [the National |
% Testimony of Greg Yost, Counsel, Criminali&olicy Division, Department of Justice, supra note 82 at p. 58.

9" Testimony of David Bird, Counsel, Legal ServiéeRCMP, Department of Justice, supra note 81 at p. 79.
BTestimony of Vincenzo Rondi nel | iProceddigswoyftierStandi@g Semaien al L a\
Committee on Legal and Constitutional Affairs, Issue N8r@ Session, 4bParliament, 31 March 2010, p 12;

Testimony of Kim Pate, Executive Director, Canadian Association of Elizabeth Fry Sodtetiesedings of the

StandingSenate Committee on Legal and Constitutional Affairs, Issue, Nt Session, 40 Parliament, 6 and 7

May 2009, p. 8: Testimony of Craig Jones, Executive Director, John Howard Society of CRmadedings of the

Standing Senate Committee on Legal @otstitutional Affairs, Issue No, 2" Session, 40 Parliament, 6 and 7

May 2009, p. 12.
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believe that the forced taking of DNA is inherently intrusive and
becomes unjustified in the case of lessious offence®’

Letter from Jennifer Stoddart, Privacy Commissioner of Canada to the Honourable Joan Fraser, Chair, and the
Honourable Pierre Claude Nolin, former Deputy Chaian8ing Senate Committee on Legal and Constitutional
Affairs, supra note 95 at p. 8.
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THE COMMI TTEEGS FI NDI NGS WI TH REMIRACODETO SPE
CONCERNS

After having reviewed all of the above testimony, caimmittee formed the opinion that
in order to address some of the administrative problems created byrithet @ystem of court
ordered DNA collection from those convicted of designated offences, changes to the system are
necessary. However, for the reasons provided below, we are of the view that allowing automatic
DNA collection from those who are in lawfulistody and charged with an indictable offence, as
is done with fingerprints under théentification of Criminals Agtwould not be a fitting solution
to these administrative problems.

A. Problems Associated with Amending the Criminal Code to Collect DNA fro m those
Arrested and Charged with Indictable Offences

When representatives from the Privacy Con

commi ttee, they stated that Ainclusion in a DI
an individuwalbbsc apursievady t he fAbreadth and sens
cont ai ns. It constitutes a veritable |Iife cod

mental and physinNelagree With this pdrspactives We alse it the

Of fice of the Privacy Commi ssionerds positi ol
reasoning of the majority of the Supreme Court of Canad® in Rodgers®* In Rodgers the

majority of the Court held that collecting DNA from individualio are in prison for designated
offences, pursuant to aex parteorder issued by a court under section 487.055(1) of the
Criminal Codedi d not violate the offender%adwascti on
roughly equivalent to fingerprintingnithose particular circumstanc€s.However, the Court

came to this conclusion for three reasons: because the collection scheme for convicted offenders
established by th€riminal Codeand DNA Identification Actstrictly restricted the manner in

which DNA information collected from the offender could be used; because the scheme
prohibited the collection and storage of DNA in the Data Bank from mere suspects; and because

19 Testimony ofChantal Bernier, Assistant Privacy Commissioner, Office of the Privacy Commissioner of Canada,
Proceedings of the Standing Senate Committee on Legal arsfitGtonal Affairs, Issue No.,&™ Session, 40
Parliament, 22 and 29 April 2009, p. 10.

191R.v. Rodgerssupra note 78.

192 As stated previously in this report, section 7 of the Charter guarantees the right to life, liberty and security of the
personwhile section 8 protects against unreasonable search and seizure.

193R.v. Rodgerssupra note 78t para. 39.
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an offender, upon having been found guilty of omitted a designated offence, has a much
diminished expectation of privacy in terms of the seizure of his or her genetic inforffation.

Arguably, some of the factors that the Supreme Court of Canada relied upon in upholding
the constitutional validity of the impugned provisions Rodgerswould not be present if
Parliament were to amend tl@&iminal Codeand DNA Identification Actto allow for the
automatic sampling of DNA from individuals at the time they were placed into lawful custody
and charged. If such a legislative change were to be intrdditceeems possible that a court
would conclude that sampling upon arrest and charge violated sections 7 and 8 of the Charter, as
well as the presumption of innocence guaranteed by sect{dih dfithe Charter, particularly if
the DNA profilewasnot destoyed as promptly as possible if the charges were dropped, stayed
or reduced, or if the accused person were acquitted. Our view on this matter is further supported
by the European Court o f in $l and MarperR/j Tthé Ursted 2 00 8
Kingdom'®®in which thatCourt found thatthe IK.gov er nment 6 s indefmitelyet p ol
retaining the fingerprints, DNA samples and DNA profiles of all individaatested in England
and Wales regardless ofwvhetherthey are subsequently convicted, violatédicle 8 of the
European Convention of Human Rights, which protects the right to privacy

In addition, other wtnessesvho appeared before pointed out thaalthoughthe taking
of DNA samples from individuals in lawful custody who are charged witlciadie offences
would solve some administrative and resourcing problems, it would create others. For example,
if the takingof samples from individuals in these circumstanegghout the need for a court
order, were to be permitted, significant new resesrwould have to be allocated to the Data
Bank to both store the samples and profiles collected and to destroy those samples and remove
the profiles if a charge did not result in an accused person being convicted of a designated
offence'® Finally, when reresentatives from the Office of the Privacy Commissioner of Canada
appeared beforas, they suggestedhat allowingsamples to be takempon arresiand charge
might have a disproportionate impact on those who are overrepresented in the justice system (i.e
aboriginal offenders and other minority group¥)because their profiles would end up in the
Data Bank with greater frequency than other individuals. For the above reasons, we believe that

1%%bid. at paras. 5, 36 and 40.

1955, and Marpewr.The United Kingdonmsupra note 64.

1% Testimony of Richard A. Bergman, Chairperson, National OD#abank Advisory Committee, supra note 80 at
p. 9.

197 Testimony ofCarman Baggaley, Strategic Policy Advisor, Office of the Privacy Commissioner of Canada,
Proceedings of the Standing Senate Committee on Legal and Constitutional Affairs, IssugNgession, 40
Parliament 22 and 29 April 2009, p. 12.
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the automatic taking of samples from individuals in lawful cugttitat are charged with
indictable offences would be an inappropriate legislative amendment at this time.

B. Amending the Criminal Code to Allow the Automatic Taking of DNA Samples from
I AOI OO0 #1171 OEAOAA 1T £ $AOCECT AGAA | ££AT AAOg 4EA

It is important to note that theommittee deals with the collection of DNA from adults

convicted of designated offences separately from the collection of DNA from young offenders in

this report. In our view, the collection of DNA from young offendersvicied of designated

offences raises different concerns from those raised by the collection of DNA from adult

offenders, and therefore warrants a different approach. We have come to this conclusion because

both case law and théouth Criminal Justice AdqtYyCJA)**® emphasize the need for enhanced

procedural protections for young persons who come into contact with the criminal justice system.

The approach that themmmittee endorses with respect to DNA collection from young offenders

will be described in dethin a later section of this report. This section deals with the collection

of DNA from adults who have been convicted of designated offences.

Although thecommittee does not support amending ®eminal Codeto allow the
collection of DNA from those arsted and charged with indictable offences, we are, however, of
the view that the reasoning of the Supreme Court of Canaéa \m Rodgerswould likely
support allowing the automatic taking of DNA samples from adults convicted of any designated
offence wihout the need for a court order, given the diminished expectation of privacy these
offenders have, and given the strict controls contained iDk Identification Acbn how the
DNA collected from offenders may be uséthis was also the view of retire@upreme Court of
Canada Justice Peter Cory when he appeared befocertimittee to testify in his capacity as a
member of the National DNA Data Bank Advisory Committee. Justice Cory expressed doubts
about whether DNA sampling upon arrest and charge shmuldllowed, but with respect to
sampling upon conviction, he stated:

| think the act should be amended in this regard. [fhéstaking of DNA
samples upon conviction of a designated offensbpuld be an
administrative item. There is less expectatioh privacy after a
conviction. Administratively, DNA should be taken as soon as a
conviction is registered. It does not matter whether it is taken by police
or by that magical officer, the sheriff of the particular judicial district.
Whenever the case is dhe list that can, in turn, lead to an order for
DNA, that particular DNA should be taken. We are wonderfully

1085 C. 2002, c. 1.
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protected because we say O606not until vyou
a reasonabl e doubt. 606 Afofptivacglre moment , vy o
gone and a DNA sample taken should be tdR&n.

While allowing such sampling would almost certainly create some additional costs, both
for police and the Data Bank, in terms of time spent taking samples as well as in processing
those samples and turning thento profiles:'® these changes would likely result in reduced
costs and effort in other parts of the criminal justice system. For example, law enforcement
officials, prosecutors and courts would no longer have to spend time and energy correcting
defectiveorders or trying to locate offenders who leave the jurisdiction before a sample is taken.
In addition, judges would not have to spend valuable and expensive court time issuing these
orders. We also note thathenthe House of Commons Standing CommitteePaiblic Safety
and National Security made a similar recommendation in its June 2009 report following its own
statutory review of th®NA Identification Actthe government accepted that recommendation in
principle in its October 2009 response to thammit t e e 6 s r eopmitteé therefor® u r
recommends that ti@ériminal Codebe amended to allow the immediate and automatic taking of
a DNA sample from any adult who has been convicted of a designated offence as defined in
section 487.04 of th€ode

RECOMM ENDATION 1

That the Criminal Codebe amended to allow for the immediate
and automatic collection of a DNA sample from any adult who
has been convicted in Canada of a designated offence as defined
in section 487.04 of th&€riminal Code.

We are also in sudbantial agreement with two other related recommendations contained
in the House of Commons report: (1) that @@mninal Codebe amended to allow DNA samples
to be collected from offenders against whom collection orders were not made at the time of
convidion, but who are still serving sentences for designated offences at the time that the
Criminal Codeamendment, allowing for immediate and automatic collection of DNA samples
from persons convicted of designated offences, comes into force; and (D)etGentinal Code
be amended to allow DNA to be collected from Canadian citizens or residents who are convicted

1%Testimony of the Honourable Peter Cory, Member, National DNA Data Bank Advisory Committee, supra note 92

atp. 13.

A representative from the [ndgkiagrDNAsampling automaticiont i ce advi s
conviction of all primary and secondary designated of f
Data Bank, 0 as opposed to the approximately 3d, 000 pr o
testimony of Greg Yost, Counsel, Criminal Law Policy Section, Department of Justice, supra note 82 at p. 58 and

the National DNA Data Bani0082009 Annual Reporsupra note 63 at p. 7.
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outside of Canada of offences that, if committed in Canada, would constitute designated
offences. With respect to the latter recommendation, ave broadened the application of the
House of Commonso mmi tt eeds recommendati on, so that
taken from Canadian citizens convicted abroad of offences equivalent to designated offences in
Canada, but also from adults who are @Gahadian citizens but who ordinarily reside in Canada.
The committee believes that collection of DNA from adult offenders who are Canadian citizens
or residents, and who have been convicted abroad of offences equivalent to designated offences
in Canada, lsould occur at the time that these offenders enter-enter Canada. This is the
approach taken in Bill-2, An Act to amend the Criminal Code and other Attsyith respect to

the timing of the requirement for sex offenders convicted abroad to registuch on the
National Sex Offender Registry, and we are of the view that a similar approach, in terms of the
timing of DNA collection, should occur here. Like the House of Comneonsmittee!'? we see

no reason why adults who are still serving sentenceddsignated offences in Canada at the
time that automatic collection becomes a reality, or Canadians or those who ordinarily reside in
Canada who commit designated offences abroad, should be treated differently from offenders
who are convicted of desigreat offences in Canada after ti@&iminal Code amendment

outlined in Recommendation 1 comes into force.

RECOMMENDATION 2

That the Criminal Codebe amended to allow for collection of a
DNA sample from an adult convicted of a designated offence in
Canada who has not previously been the subject of a post
conviction collection order, but who is still serving a sentence for
a designated offence at the time that theCriminal Code
amendment outlined in Recommendation 1 comes into force.

RECOMMENDATION 3

That the Criminal Codebe amended to allow for the collection of
a DNA sample from an adult who is a Canadian citizen, or who
ordinarily resides in Canada, if he or she is convicted outside of
Canada of an offence that, if committed in Canada, would
constitute a designated offence, provided that the conviction
occurs at any time after theCriminal Codeamendment outlined
in Recommendation 1 comes into force.

H1Bijll -2, supra note 61.
12See House of Commons, Standing Cdttem on Public Safety and National Securifatutory Review of the
DNA Identification Act2™ Session, 40 Parliament, 18 June 2009, supra note 13 at p. 9.
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C. Exercising Caution in Expanding the List of Designated Offences

The committee was intrigued by the Departme  of Justi ceds suggest
appropriate to amend ti@riminal Codeto classify primary and secondary designated offences
differently. As stated in an earlier section of this report, Department of Justice officials had
advocated potentialllamending section 487.04 of the Code so as to describe primary and
secondary designated offences not by name and section number, which is how most of the
offences set out in section 487.04 are currently described, but by the maximum length of
sentence oneotld receive for the offence in question, or by the nature of the offence itself ((i.e.)
indictable as opposed to a summary conviction offence). ddmmittee agrees that the
Department of Justice proposal would indeed simplify the current system oficédissi, and
for that reason, we find this proposal attractive. However, we also recognize a difficulty in taking
this approach: in doing so, it then becomes extremely challenging to quantify the exact number
of primary and secondary offences in existerides has already created difficulties with respect
to the generic categories of secondary designated offences found inapaatsd (b) of that
definition. The Code now classifies, as secondary designated offenc€sjnaithal Codeor
certain Controlled Drugs and Substances Aaffences prosecuted by indictment for which a
maximum term of imprisonment of five years or more may be imposed. As a result, it is
becoming increasingly difficult to obtain an accurate picture of exactly how many designated
offences there are, and therefore how much more work Parliament is imposing on the police, the
Data Bank and the forensic labs in relation to DNA collection and the processing of DNA
samples and profiles. If all designated offences listed at section 487.0% &fode were
described by maximum length of sentence, or by the nature of the offence (summary vs.
indictable), this would only add to the current challenges in quantifying the increased workload
these organizations are experiencing as a result of lidgestdnanges made by Parliament.

This committee also wishes to highlight that, in deciding to recommend the collection of
DNA from all offenders convicted of those offences currently classified as designated offences,
we are mindful of the concerns exed by the Office of the Privacy Commissioner of Canada,
the Criminal Lawyersé Association, the John
Association of Elizabeth Fry Societies regarding the significant number of designated offences
that have been add to the list of offences found at section 487.04 of the Code since the original
DNA collection scheme was introduced. As stated previously in this report, while the legislative
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regime in 1995 classified only 37 very serious violent or sexual offenassagiated offences,

more than 265 offences are now classified in this manner. Some of these, like assault (section
266 of the Code), uttering threats (section 264.1) and intimidation (section 423), can apply to
behaviour that is very serious in naturet, &iso to behaviour that is relatively minor.

Accordingly, while it may well be necessary, in the future, to add offences to the list
found in section 487.04, or to change the classification system in accordance with the
Depart ment of  Jhesommmittee Grges tper goveronseat tosexercise caution in
adding to the list, doing so only if such additions are demonstrably necessary. To do otherwise
might distort the legislative framework and run the risk of violating the Chattierwould also
almost certainly strain the resources of police agencies, the Data Bank, and the forensic labs that
process the DNA samples taken at crime scenes. Adding to the list of designated offences also
increases the number of offences for which the police can obtéarrants, as well as the
number and types of crime scenes from which DNA can be collected for the purpose of
uploading DNA profiles to the CSI. As will be discussed more thoroughly in a later section of
this report, the RCMP Central Forensic Laboratcag, well as the Ontario and Quebec
government forensic laboratories, have advised us that with the resources currently available to
them, they have not been able to keep up with the additional workload that Bilsa@d C18
have imposed uponthem.Indad t i on, as representatives from
told thecommittee, there comes a point at which, if the number of designated offences grows too
large, the police will have insufficient resources to follow up on all of the hits achigved b
matching information found in the Data Bank to a sample from a local crime scene. It is for these
reasons that theommittee believes that the government should exercise caution and prudence
when considering adding new offences te list of designatedffences.We also believe that if
the government does add significant numbers of new offences to the list, it should ensure that the
police, forensic labs and the Data Bank are adequately funded to deal with the increased
workload that will inevitably ocau

3 1n the past, courts have, for the most part upheld the constitutional validity of the Diétiool regime
established by th€riminal Codeand theDNA Identification Act However, in many of the decisions, they have

done so because DNA collection was permitted for only the most serious offences containecriimitied Code.

See for exampleR. v. Briggs (2001), 157 C.C.C. (3d) 38 (Ont. C.A.), aRdv. Rodgerssupra note 78If more

designated offences are added to the list, and many of them are less serious than the ones currently listed, it seems
possible that a court might come to a différeonclusion in the future, particularly if the Act is amended to make

DNA collection postconviction automatic, rather allowing for the taking of DNA pursuant to a court order.
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D. A Separate System for Collecting DNA from Young Offenders Convicted of
Designated Offences

As indicated previously, thecommittee is recommending the taking of DNA
automatically, without need for a court order, only from adults. After reviewing betltdse
law available as of 24 May 2010, and the testimony received from various witnesses, we have
come to the conclusion that a separate system, which, in certain circumstances, maintains a
considerable degree of judicial discretion over whether to atol&A from young offenders
convicted of designated offences, should be maintained.

Currently, section 487.051(1) of the Code makes it mandatory for courts to issue DNA
collection orders for young offenders and adults alike if they have been conviaiad of the
19 primary designated offences found in pajtaf the definition of that term. For the remaining
primary designated offences described in section 48%'G4suance of a collection order is
presumptive (section 487.051(2)): a DNA collectionesrdill be issued against an offender who
has committed one of the remaining primary designated offences unless he or she is able to
establish to the satisfaction of the court that the impact of the order on his or her privacy and
security of the person wid be grossly disproportionate to the public interest in the protection of
society and the proper administration of justice. The onus is on the young offender and his or her
counsel, rather than on the court or the prosecutor to demonstrat€dttmnwitnessesvho
appeared before oeommittee most notably representatives from the National DNA Data Bank
Advisory Committee, suggested that neither mandatory nor presumptive tests should be used in
the case of young offenders. In their view, eminal Codeshould be amended so that the
courts employ the test outlined in section 487.051(3) for secondary designated offences when
deciding whether to issue a DNA collection order against a young offender conviciey of
designated offence. Section 487.091¢Bst requires the prosecutor to apply for a DNA
collection order, and then requires a court, when deciding whether it is in the best interests of the
administration of jJjustice to make the order,
or sle had been previously found not criminally responsible by reason of mental disorder for a
designated offence, the nature of the offence, the circumstances surrounding its commission, and
the 1 mpact that such an or der seoudty of the gersone o n
Section 487.051(3) does not, however, expressly require the court to consider the public interest
in the protectiorof society when making a collection order for a secondary designated offence.

114 5ee Appendix 1.
39



As stated by Richard A. Bergman, &tperson of the Advisory Committee:

We [members of the Advisory Committeepntinue to hold the view that
young offenders, due to their impressionable age, should be subject to a
DNA order with discretion only after convictidfh’

Later in his testimonyénclarified his position further, stating:

[F]or young offenders, | continue to believe that because of the tender
age, that discretion should cover all categoriesmpulsories, primaries
and secondaries. | believe the law should state'that.

The Honouable Peter Cory, member of the Advisory Committee, took this notion a bit
further, suggesting that some of the criteria found in the preamble and principlesyafuthe
Criminal Justice Ac{YCJA) should be incorporated into the test used by courts wiedidg
whether to issue a DNA collection order against a young offender convicted of a designated
offence!"’

In at least two recent instances, courts have also determined that a different test should
be used when collecting DNA samples from youths thhanacollecting samples from adults
convicted of designated offences.Rnv. M.G '8 for example, a Nova Scotia Provincial Court
judge refrained from issuing a DNA collection order against a young offermaescted of
assault with a weapon (a primary desited offence for which the issuance of a DNA collection
order is now mandatory, but whi ch, at the tin
primary designated offence). The judge incorporated the principles found in section 3 of the
YCJA into the test for whether or not to issue the order, relying on the 2005 Supreme Court of
Canada decision iR.v. R.C?as authority for the principle that she must do s&®.m. R.C.,
the Supreme Court of Canada held that while no specific provision of tG6& Ydodified
section 487.051 of the Cod@arliament clearly intended thatJCA principleswould be
respected whenever young persons are brounghtcontact withthe criminal justice system
The Supreme Court of Canada further stated that in creatingaeasepriminal justice system
for young persons, Parliament has recognized their heightened vulnerability and has sought to
extend enhanced procedural protections to them, and to interfere with their personal freedom as

15 Testimony of Richard A. Bergman, Chairperson, NationslAlData Bank Advisory Committee, supra note 80
atp. 9.

1%pid. at p. 28.

" The Honourable Peter Compember of the National DNA Data Bank Advisory Committee, supra note 92 at p.
28.

182008 NSPC 54.

1192005 SCC 61.
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little as possiblé?® Accordingly, the Nova Scotia judge in the.v. M.G. case concluded that
when employing the presumptive test for a DNA collection order against a young offender, a
judge must incorporate both the principles outlined in section 3 of the YCJA, as well as the
principles ouined in the test for issuing a secondary designated offence collection order under
section 487.051(3) of the Codfé. She did so, and after considering these principles and
weighing all the relevant factors, concluded that the DNA collection order shaulek nesued

in this casé??

More interestingly, inR.v. C.S.}?° a case that was decided after Billsl8 and G18
came into force, and therefore following the introduction of the new category of mandatory
primary designated offences into the Code, a judg® the Ontario Court of Justice held that
both the mandatory test for issuing a collection order found at section 487.051(1) of the Code
and the presumptive test outlined at section 487.051(2) violated the section 7 and 8 Charter
rights of the four youngeople whose cases were at issue before her. With respect to section
487.051(1) of the Code, the judge found that since the legislative scheme made an order
mandatory upon a finding of guilt, there was no room left for the balancing of interests required
by the YCJA. Accordingly, she concluded that the mandatory collection requirements, as
applied to young people, were unfair and unreasonable, violating their rights to protection
against unreasonable search and seizure guaranteed by section 8 of thé ¢ hiditterespect
to section 487.051(2), the judge found that the reverse onus nature of this provision requires
young people to demonstrate an impact on their privacy that is higher than what is required by
the YCJA. Accordingly, she found that the presumgtollection test also violated the rights of
young people under section 8 of the CharferShe further concluded that the legislative
scheme established by sections 487.051(1) and (2) violated the psychological security of young
offenders through labétig and stigmatization, thereby violating their rights to life, liberty and
security of the person under section 7 of the ChéafteFinally, the judge held that neither
section 487.051(1) nor section 487.051(2), as applied to young offenders, could ddsave
section 1 of the Chart& because neither provision minimally impaired the Charter rights of
young offender$?® The Court accordingly read sections 487.051(1) and (2) dtend

1201pid. at paras. 36, 39, 41 and 51.
1ZLRv. M.G,, supra note 114t paras. 4 to 6.
122|bid. at para. 23.

1222009 ONCJ 114,

1241bid. at para. 35.

12 bid. at para. 39.

1201bid. at paras. 57 to 59.

sSection 1 of the Charter protects the ri géprescrilpdiar ant e
by |l aw as can be demonstrably justified in a free and

128R.v. C.S.,supra notd 23 at paras. 70 to 74.
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instead of applying the test for primary designated tests as requirdte yode, the judge

applied the test for secondary designated offences along with the principles outlined in section 3

of the YCJA to decide whether DNA collection orders should be issued for the four young
offenders in question. It is important to notetthat he Ont ari o yout R court
v. C.S.is currently being appealed to the Ontario Court of Appeal.

It is interesting to note, however, that not all courts have come to the conclusion that the
mandatory collection of DNA from young offerrde at least as it pertains to the 19 primary
designated offences for which issuance of collections orders is also mandatory, is problematic.
For example, irR. v. C.J.T.}* the Saskatchewan Court of Appeal overturned a Saskatchewan
yout h ¢ our tsionjtoudkdire dos makkeacDNA collection order against a young
offender convicted of robbery. Robbery is one of the 19 primary designated offences for which
a DNA collection order is mandatory. The youth court judge had relied on the Supreme Court of
Canad 6 s d e Riv.RiCmasauthonity for the principle that he retained discretion over the
decision as to whether or not to make the collection order. The Saskatchewan Court of Appeal
stated that wheR.v. R. C.was decided, judges did indeed havemison as to whether or not
to issue collection orders against young and adult offenders alike, for all designated offences,
although the test was different depending on the nature of the offences. However, the Court of
Appeal concluded that with the camgi into force of Bills C13 and G18, Parliament had
deliberately chosen to remove that discretion in the case of the 19 primary designated offences
listed atpartd)of t he definition of fAprimary designat ¢
Code. Accordingly, the Court of Appeal found that the youth court judge had incorrectly
applied the law in this particular case, and issued a DNA collection order against the young
offender in question. No Charter arguments were made before the Court.

Given tre case law cited above, as well as the suggestions for change made by the
Advisory Committee, oucommittee is of the view that it would be inappropriate to amend the
Criminal Codeto allow the automatic taking of DNA samples from young people convicted of
any designated offence. To do so would fail to take into account the principles outlined in
section 3 of the YCJA, in particular the principle found at section(t3(fi)) of that Act, which
states:

129 Section 52(1) of theConstitution Act, 1982being Schedule B to th€anada Act, 198ZU.K.), 1982, c. 11,

alowscout s to find that a law is of no force and effec
Constitution. As the Charter is part of Canadads const
modify them in such a way as to makem consistent with the Charter. One common method used by courts when

they find that a | egislative provision is inconsistent

statute that is inconsistent with the provisions of the @otisn in a manner that is consistent with constitutional
provisions.
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3. (1)(b) the criminal justice system for young persamsst be
separate from that of adults and emphasize the following

(i) enhanced procedural protection to ensure that young
persons are treatddirly and that their rights, including
their right to privacy, are protected

However, thecommittee is of lhe view that DNA collection from young offenders
should be done automatically, without need for a court order, for the 19 primary offences
currently listed in partd) of t he definition of Apri mary de
487.04 of the Code. Bking the collection of DNA from young offenders convicted of these
specified designated offences automatic is, in our view, consistent with the reasoning of the
Saskatchewan Court of Appeal i v. C.J.T.It also recognizes that these 19 offences are
amag the most seriousf those contained in the Code.

For the remaining primary designated offences and all secondary designated offences
listed in section 487.04, we believe that courts should retain discretion as to whether to issue
DNA collection orders @ainst young offenders convicted of these offences. Having said this,
the committee believes that neither the test outlined in section 487.051(2) nor the test found at
487.051(3) of the Code is appropriate. The test outlined at section 487.051(2) réugiires
young offender to establish, to the courtoés s
his or her privacy and security of the person would be grossly disproportionate to the public
interest in the protection of society and the proper ahtnation of justice, to be achieved
through the early detection, arrest and conviction of offenders. In other words, section
487.051(2) puts the onus on the young offender to establish these facts, rather than merely
requiring the court to weigh thesedwvnterests, and decide which outweighs the other in each
particular case. The test outlined at section 487.051(3) of the Code, while satisfactory in many
respects, and while not imposing an onus on the young offender to demonstrate that a collection
orderis not warranted, does not specifically require the court to consider the public interest in
the protection of society when deciding whether or not to recommend a collection order against
a young offender. Theommittee therefore recommends that collettad DNA from young
offenders convicted of designated offences listed in party (o (d) of the definition of
Apri mary designated offenceo and all offences
section 487.04 of the Code proceed only pursteaatcourt order issued by a judge, and that the
test employed by judges in deciding whether to issue such an order against a young offender be
the one currently found in section 487.051(2) of @reninal Code.However, we are of the

1305009 SKCA 129.
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view that the youngffender should not be required to demonstrate that the impact of the
collection order on his or her privacy and security of the person would be grossly
disproportionate to the public interest in the protection of society and the proper administration
of justice. Instead the court should merely weigh these two interests and determine the outcome.

RECOMMENDATION 4

That the Criminal Codebe amended to allow for the immediate

and automatic collection of a DNA sample from any young

offender convicted in Canadaof a designated offence as defined

in part (a) of the definition of Apri mary d
found at section 487.04 of th€riminal Code.

RECOMMENDATION 5

In the case of young offenders convicted of primary and

secondary designated offences for which DNA collection order

upon conviction is not mandatory, hat the Criminal Code be

amended to require courts, before issuing a DNA collection

order against a young offender convicted of such offences, to

determine whether the impact of the collection orderon the

young offenderbés privacy and security
grossly disproportionate to the public interest in the protection

of society and the proper administration of justice.
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WITNESS CONCERNS AND COMMITTEE FINDINGS IN RELATION TO THE DNA
IDENTIFICATION ACT

This section of the report outlines witness concerns in relation tBN#e Identification
Act, as well as our specific findings and recommendations in relation to this subject.
A.2AOAT OETT AT A $AOOOOAQEIT T 1 £ 9 Prdilesatthe/£A£AT AAOC

National DNA Data Bank

In certain recent cases involving DNA collection from young offenders, courts have
expressed serious concerns about the fact that they had evidence before them to indicate that
neither the DNA samples nor the DNAofiles of young offenders convicted of designated

offences were being destroyed or archived by the Data Bank as rediiemdmmittee decided,
as a result, to inquire further into this matter during its statutory review.

Sections 9, 9.1, 10 and 10cf the DNA Identification Actdeal with the retention and
destruction of both DNA samples and profiles housed at the Data Bank. With respect to DNA
profiles, section 9 of thBNA Identification Acbr ovi des t hat as a genera
profile haused in the COI shall be kept indefinitely (section 9(1)), unless and until every order or
authorization for the collection of DNA from the offender in question has been set aside (section
9(2)@)), or until the offender has bedinally acquitted(section9(2)b)). In either of these two
cases, the DNA profile shal/l be removed from
profile shall also be removed from the COI one year after the day on which he or she receives an
absolute discharge, or three yeafter the day on which he or she receives a conditional
discharge, for a designated offence, as long as no new collection order or authorization has been
issued against him or her in the intervening period (sectionc(2)(

In the case of the DNA prités of young offenders, the retention rules are different, and
also considerably more complex. One must read the records retention provisions found in Part 6
of the YJCA, in conjunction with section 9.1 of tB&NA Identification Actto determine the
leng h of time that a young offenderds DNAfiIil e
Identification Acs peci fi es that i f a young person has b
as defined in the YIJCA or has been convicted of a second aféenontained in the schedule to

131 Such offences include murder, manslaughter, aggravated sexual assault and certain serious violent offences
committed by young people over 14 years of age. Se@s&fl) of the YCJA.
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the YJCA (a schedule offence) following a conviction for a first designated offence within the
period of time his or her profile is required to be retained at the Data'&athien the profile
retention rules applicable todalts will apply to him or her (section 9.1(2) of tHaNA
Identification Ac}. For all other young offenders who have DNA profiles in the COI, section
9.1(1) of theDNA Identification Actwhen read in conjunction with sections 119 and 120 of the
YCJA, speifies that their profiles must be retained for three yearSve yearsbefore being
destroyed, or indefinitely, depending upon the nature of the offésrcevhich they were
convicted. In addition, young offenders subject to an initial tiyese or fiveyear retention
period, who are convicted of another offence as a young offender during the retention period will
have their profile retained by the Data Bank for an additional three or five years, depending on
whether the second conviction was for a sumyneanviction or an indictable offence .

With respect to the retention and destruction of the bodily samples from which DNA
profiles are made, section 10 of th&lA Identification Acempowers the RCMP Commissioner
to decide which bodily samples should tsained and which should be destroyed (section
10(1)). This provision presumably exists to ensure that some samples remain at the Data Bank
for re-analysis in case new DNA technology is developed (section 10(2)). Section 10(5) further
specifies that albodily samples stored at the Data Bank can be used only for forensic DNA
analysis.

Having said this, in some cases, DNA samples must be destroyed. With respect to adults
convicted of designated offences, the conditions governing when all their DNA sastgoled at
the Data Bank will be destroyed are the same as outlined for DNA profiles in section 9 of the Act
(see section 10(7)). However, in the case of bodily samples collected from adults who have
received a pardon, section 10(8) of A Identificaton Actindicates that the bodily samples
of adults shall not be destroyed, but rather kept separate and apart from other samples.

As in the case of the retention rules regarding DNA profiles described above, the sample
retention rules applicable to adsukipply to young offenders convicted of presumptive offences
under the YCJA. Adult rules also apply to young offenders, who, within the records retention
period for their first offence as a youth, are convicted as dm @ida second schedule offence, as
defined in the YCJAsection 10.1(2) of thBNA Identification Act. However, for the remaining
young offenders, section 10.1 and Part 6 of the YCJA provide that their DNA samples may be

132 5ee section 120(6) of the YJCA.
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kept for three years, five years or indefinitely, depending upomatiere of the offences for
which they received their convictions. A young offender subject to a-tordere-year retention
period, who is convicted of a second offence during that period while still a young person, will
have his or her bodily samplestaimed for an additional three or five years, depending on
whether the second conviction was for a summary conviction or an indictable offence.

While the above rules are certainly complex, and therefore likely challenging to administer,
we are of the viewhat the Data Bank should nevertheless be required to comply with its own
enabling statute. Accordingly, during our study, we asked representatives from the Department
of Justice and the Data Bank to provide ¢cbenmittee with any available statistics aeding the
retention of DNA samples and profiles of young offenders, and an explanation of why so many
samples were being retained. We wished to learn whether the concerns expressed by judges in
certain cases were valid, and whether there were problefingeasipect to recordkeeping at the
Data Bank that needed to be addressed. On 18 June 2009, we received a letter fhem the
Minister of Public Safety, the Honourable Peter Van Loan, summarizing the results of an internal
review the Data Bank conductedalf DNA samples and profiles it had received from convicted
young offenders between 1 June 2000 and 6 April 2009. Of the 21,743 samples and profiles
received by the Data Bank during that period, we were advised that:

e 20,865 were linked to criminal recortizat had not yet reached the end of their
retention periods (10,403 being still within their original 3 or 5 year retention
period, 2,619 having been archived for an additional five years because they were
taken in relation to a schedule offence, 7,56%9nmbeen converted to an adult
file because the individual committed an offence as an adult within the retention
period, and 256 having been retained in accordance with other provisions of the
YCJA); and

e 878 records had reached the end of their reteqtsinds, with the samples and
profiles either having already been removed or destroyed, or in the process of
being removed or destroyed, by 6 April 208%.

It would appear, based on the above information, that the Data Bank is retaining and
destroying thesamples of youngffendersconvicted of designated offences in accordance with
the requirements outlined in sections 9, 9.1, 10 and 10.1 dDM# Identification Act The
committee was gratified to learn that this is the case, particularly given the Emfita section
3(1)()(ii)) of the YCJIA places on the need to provide enhanced procedural protections for the
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privacy rights of young persons. If the courts that had expressed concerns about retention of
DNA samples and profieat the Data Bank had hatlis information, itmight well have
influenced their decisions. For this reason, toenmittee recommends that the Data Bank
publish, in its annual reports, statistics on the number of DNA samples and profiles of adult and
young offenders contained in th@ata Bank, as well as the reasons for why they are being
retained, as was done for us in the letter we received from the former Public Safety Minister.
This should help to avoid any future confusiby,the courts or by Parliament, regarding how

the DataBank is implementing its records retention and destruction policies.

RECOMMENDATION 6

That the National DNA Data Bank publish statistics in its annual
reports on the number of DNA samples and profiles, for both
adult and young offenders, stored at the Nabnal DNA Data

Bank, along with reasons for their retention.

B. Collection of Accurate Statistics on How the National DNA Data Bank
Assists the Criminal Justice System

Another issue that was raised by witnesses was that it can be difficult to determide, base
on the statistics provided byational DNA Data Bank in itsannual reports, the degree of
assistance that Data Bank hits actually provide to police and to the criminal justice system
generally in either providing persuasive evidence of guilt or in eatingr the innocent.
Anecdotal information provided by numerous witnesses suggests that the Data Bank is
tremendously useful both to law enforcement officials in their investigations and to the criminal
justice system as a whole. However, as highlighteBrofessors Dominique Robert and Martin
Dufresne of the University of Ottawa in their 5 May 2010 submission tcotinenittee:

The only official data available (in
annual reports) are the number of criminal cases in whichdtebank

wasused( icases as s i SSayieglthat the fiData Baokhwas 0 ) .

used to help resolve a matter (arrest or acquittal) provides no insight as

to the nature of that dAhelp. o Was t he
to go on? Did it simplyhelp strengthen partial evidence which had

already been gathered by the police? Or was it used to confirm what was

already overwhelming evidenceRaving no way to qualify or measure

133 | etter from the Honourable Peter Van Loan, former Minister of Public Safety, to The Honourable Joan Fraser,
Chair of the Standing Senate Committee on Legal and Constitutional Affairs, 18 June 2009.
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that contribution makes it hard to determine the value of the NDDB,
particularly in terms of financial and social cots.

Representatives from the Criminal Lawyersbo
testified before theommittee, stating:

In looking at the metrics available to us for our data bank, how can we
measurdhe success? The metric that seems to be bandied around is the
number of investigations that are aided or assisted by hits at the National
DNA Data Bank. The website, as of March 12, 2010, indicates that 989
murder investigations were assisted by the fite data bank has a total

of 14,435 profiles broken down into different offences. At the end of the
day, what does that statement mean? Did the investigations end up in
convictions or guilty pleas? What dogassisted mean? This issue is

not unique taur country. The U.S. is having that same issue in terms of
how they measure assistance with Hits.

While thecommittee has no reason to doubt the anecdotal evidence it heard regarding the
utility of the Data Bank during the course of its study, andelel the Data Bank to be an
invaluable tool that assists law enforcement officers in their investigations, we are of the view
that better data on how exactly the Data Bank assists law enforcement officials would help to
demonstrate the value of the DatanBan amore concrete and measurable fashi@uch data
would also likely assist the Data Bank in any future efforts to expand and to garner additional
financial resources as necessary. Tommittee therefore believes that tBata Bank should
work coopeatively with law enforcement organizations to collect statistics describing the
specific nature of the assistance that the Data Bank provides, through matches to the convicted
offenders index (COI)in police investigations, as well as whether or not dai& has played a
role in exoneration. We are also of the view that the Data Bank should publish statistics relating
to these matters in its annual reports to Parliament.

134 Letter from Dominique Robert and Martin Dufresne, Professors, Department of Criminology, University of
Ottawa to the Standing Senate Committee on Legal and Constitutional Affairs, 5 May 2010, p. 1. S&diais,

DNA Data Bank20082009 Annual Reporsupra note 63 at pp.i89 and 22.

¥Testimony of Vincenzo Rondinelli, Lawyer, Criminal La
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RECOMMENDATION 7

That the National DNA Data Bank work cooperatively with law
enforcement organiations to collect statistics describing the
specific nature of the assistance it provides in police investigations
through matches to the convicted offenders index (COI), and that
the National DNA Data Bank publish thesedata, including data
on exoneration in its annual reports to Parliament.

C. %l OOOET ¢ OEAO ' AAAOGO OiF AT | ££AT AAROCGO )1 £
Index is Immediately Removed and the Bodily Samples Used to Create DNA
Profiles Are Immediately Destroyed Upon Final Determinat ET 1 T £ AT | E£EAI
Successful Appeal

If the Criminal Codeis indeed amended to remove the need for prior judicial
authorization before DNA can be collected from adults convicted of all designated offences, or
from young persons convicted of the 19 mmndesignated offences for which a DNA collection
order is now mandatory, ttmmittee believes that it would also be advisable to take steps to
ensure that access to offenderso6 information
bodily samples boffenders used to create DNA profiles are immediately destroyed, upon final
determinationob f f ender s6 successful appeal s.

Currently, sections 487.056(1) and sections 487.056(4) ofCtiminal Codeallow a
DNA sample to be taken from an individual cartgd of a designated offence even though there
may be an appeal pending. Sections ®j2a6d 10(7)) of the DNA Identification Actmandate
the removal of an offenderdéds information fr om
taken from the offeth e withdut delay after the person is finally acquitted of every designated
offence in connection with which an order was made or an authorization was grantedvh i c h
one could interpret to mean upon final determination of a successful appeal, as kheg as
offender has no other convictions for designated offences remaining on his or her criminal
record. However, sections 9(32)(and 10(7)@) of the DNA Identification Actappear to
potentially conflict with the former provisions somewhat, as they maridateemoval of the
of fenderdéds information from the COI, and the
her, only when the court order authorizing the DNA collection has been finally set aside. Section
9(2)(a) of the Act, specifically, has resutten situations where, although DNA should not have
been taken from an offender in the first place, it has subsequently been used as foundation for a
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search warrant to obtain new DNA samples from the person in question pursuant to a new
offence with whictheor shehad been charged® In orderto ensure that final determination of a
successful appeal will result in the immediate destruction of samples taken from an offender and
housed at the Data Bank, as well danthe@@le di at e
as long as he or she has no other convictions for designated offences on his or her criminal
record, thecommittee believes that tH&NA Identification Acshould be amended to clarify this.

RECOMMENDATION 8

That the DNA Identification Act be amended to clarify that, in

circumstances where there has been a final determination of an
accusedof f ender 6s successf ul appeal of his
a designated offence, no other further opportunities of appeal

are available to the Crown orto the accused, and theaccused

offender has no other convictions for designated offences on his

or her criminal record, the accusedof f ender 6 s i nformatio
should be immediately removed from the convicted offenders

index (COI) after the expiry of all appeal periods, and the DNA

samples taken from the offender and stored at the National DNA

Data Bank should be immediately destroyed.

D. National DNA Data Bank Advisory Committee to Examine Whether the
Framework for DNA Collection and Analysis Requires Adjustment i n Light of

#1171 £ EAOET C )1 & O AGET 1 2ACAOAET ¢ OEA 1 AE
Information Regarding the Medical Conditions or Physical Characteristics of
Individuals

Another issue of concern to tleemmittee is whether the information contained in the
DNA profiles stored atodihmg®dadraa MBjamkkd sDNA Ul m
loci used to create a profile cannot be used to predict medical, physical or mental characteristics
of the individuals from whom the DNA samples were taken. \ADieriRon Fourney, Director of

1% such was the case R.v. Newell, 2009 NLCA 18, which dealt with a case where an individual, who was
convicted of rbbery at trial, had a DNA collection order made against & thenhad his robbery conviction
overturned at appeal. However, following his successful appeal and prior to his DNA profile being removed from
the COI at the Data Bank, the police, knowingt thia appeal was pending, used the fact that he had his profile on

file at the Data Bank as grounds to obtain a warrant under section 487.05 of the Code, to investigate him for other
robbery offences. The Court of Appeal held that the new warrant, issugdrtj on the basis that the individual in
guestion had his profile in the Data Bank, was valid and did not violate section 8 of the Charter because section
9(2)(@) of theDNA Identification Aca |l | owed t he offender 6d6s DNerautharitiigl e t o &
DNA collection had been finally set aside, which it had not been at the time the new warrants for DNA collection
were issued. The Newfoundland Court of Appeal therefore found that Mr. Newell had no reasonable expectation of
privacy on thedate that the DNA warrants were issued.
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National Services and Research of the RCMP, the scientist in charge of the Data Bank, appeared
before thecommittee in March 2009, he stated:

[I]t is important to realize that the pieces of DNA that we are looking at
do not cale for anything that we know of. We cannot tell you if you will
have hair loss; if you are prone to diabetes; if you will be tall, short or
have blue eyes, with the markers that we currently use today. All we
know is that they are variable from person &son and, because of the
fact that they are variable, it means that they are freely evolving, and the
chances are that they will never code for anything. They are spacer
pieces of DNA within our genome or blueprift.

Other scientists who appeared beftirecommittee, however, had a different view. For
example, when he testified before us in May 2009, Dr. Martin Somerville, President of the
Canadian College of Medical Geneticists, stated:

The information that is obtained from the analysis of the 13 DNA
markers used for identification purposes can have direct medical
relevance. There are numerous claims that these regions are anonymous
and, other than gender, do not provide specific medical or physical
information about the donor, but the use of these emarkan, in fact,
detect the presence of changes in the copy number of very large
segments of DNA. In other words, it is not designed to do this, but it can
do it by circumstance. It is not a very sensitive way of getting medical
information, but it can. e list of conditions that this type of profiling
can detect includes, but is not limited to, any difference in the number of
sex chromosomes as well as Down syndrome or what is commonly
known as trisomy 21. DNA profiling will very effectively detect that.

No DNA information is truly anonymous, since any portion of the DNA
has potential to reveal personal details about an individual. It is only
since the completion of the human genome project in 2003 that the
complexity and relevance of what was previodalyelled as junk DNA

has been realized. In essence, that term has fallen out of fa&¥our.

The committee recognizes that sectiond)4and 10(5) of theDNA Identification Act
prohibit the transmission and use of the DNA samples stored at the Data Bank faurpose
except forensic DNA analysis. Thommittee also recognizes that section 6(1) of the Act
severely restricts the type of information that can be communicated to law enforcement agencies

137 Testimony of Dr. Ron Fourney, Director, National Services and Research, RCMP, supra note 69 at p. 25.
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about a match. Nevertheless, given that there are cordlietipert opinions regarding whether
personal characteristics or medical information can be derived from analysis of the 13 loci
currently used to create profiles, and given that the Data Bank may well begin using more than
13 loci to create profiles (i.grofiles created using 16 lodi}? the committee believes it would

be advisable for the Advisory Committee to conduct a public consultation on the issue of
whether or not the loci used by the Data Bank to create a DNA profile can or should be used to
revealpersonal characteristics or medical information about individuals, in order to assist police
in identifying offenders. Once this consultation has been completed, the Advisory Committee
should publish the results of this consultation, as well as a recosatiem as to whether, in its

view, the framework for DNA collection and analysis provided byDiNA Identification Act

needs to be adjusted in order to preserve an appropriate balance between the objectives of
protecting society and the administrationjudtice and protecting the privacy of individuals, as
outlined in section 4 of the Act.

RECOMMENDATION 9

That the National DNA Data Bank Advisory Committee conduct
a public consultation on the issue of whether or not the loci used
by the National DNA DataBank to create a DNA profile can or
should be usedto reveal personal characteristics or medical
information about individuals, in order to assist police in
identifying offenders.

RECOMMENDATION 10

That the National DNA Data Bank Advisory Committee publis
the results of its public consultation, along with a
recommendation as to whether or not, in its viewthe framework
for DNA collection and analysis provided by the DNA
Identification Act should, as a consequencde adjusted in order
to preserve an appropriate balance between the objectives of
protecting society and the administration of justice and
protecting the privacy of individuals, as outlined in section 4 of
the Act.

138 Testimony of Dr. Martin Somerville, Canadian College of Medical Genetifsteeedings of the Standing

Senae Committee on Legal and Constitutional Affairs, Issue N&"“Bession, 40 Parliament, 6 and 7 May 2009,

p. 24.

1391 its most recent annual report, the National DNA Data Bank Advisory Committee suggested that the use of 16
loci was being considered/lthe Data Bank. See National DNA Data Bank Advisory Commiemual Report

20081 2009,supra note 73 at p. 16.
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E. Use of the National DNA Data Bank for Exoneration Purposes

The reason that DNAs such a useful forensic tool is that it is more effective than other
types of forensic technology in differentiating between individuals. It therefore provides
extremely valuable evidence in terms of associating someone with a particular crime or
demongtating, in a highly particularized and individualized fashion, their-inenlvement. In
judgment after judgment, courts have referred to DNA as a vital technology, capable of both
implicating the wrongdoer and exonerating the innocent. While much ofathigs fin the
preceding sections of this report has been how on this technology can be employed legally,
expeditiously and safely to assist in holding individuals accountable for the crimes they commit,
some attention must also be devoted to the secondtiobjeeliminating people as suspeor
exonerating the innocent.

For example, it is important to remember the cases of Guy Paul Morin and David
Milgaard, two individuals who, in highly publicized criminal trials, were wrongly convicted of
murder. WithoutDNA testing, these individuals might still be in prison for crimes they did not
commit. This committee accordingly concurs with the decision of the House of Commons
Standing Committee on Public Safety and National Security to recommend, in its June 2009
report, that section 3 of tHeNA Identification Actbe amended to firmly establish that one of
the purposes for which the Data Bank was created was and is to help exonerate the innocent.
Individuals are already able to, and often do, voluntarily providé Bamples to the police for
the purposes of potential exoneration. However, thenmittee believes that th®NA
Identification Actshould also be amended to provide individuals who are suspected by law
enforcement officials of having committed a desigdaiéfence with some ability to access the
information contained in the Data Bank for exoneration purposes, following the decision to
charge them and before trial. In particular, tbenmittee believes that accused persons and their
counsel should be able bbtain relevant information regarding analyses performed by the Data
Bank on DNA samples obtained from them, in connection with the designated offences with
which the accused persons have been charged.

54



RECOMMENDATION 11

That section 3 of theDNA Identification Actbe amended to state
that the purpose of this Act is to establish a national DNA data
bank to assistlaw enforcement agenciesn identifying persons
alleged to have committed designated offences, including those
committed before the coming intoforce of this Act, as well as to
assist in the exoneration othe innocent.

RECOMMENDATION 12

That the DNA Identification Act be amended to allow accused
persons and their counsel to request and receive, from the
National DNA Data Bank for criminal defence purposes,
relevant information regarding analyses performed on DNA
samples obtained fronthe accused person in connection with the
designated offences with which they have been charged.

In addition, ourcommittee believes thatonvictedoffenders and #@ir counsel should be
allowed similar access to relevant informatedrout the samples and profilst®red at the Data
Bank for exoneration purposes, at least in cases where there has been a significant change or
advance in DNA technology since the time tffender was convicted. As stated previously in
this report, although section 10(1) of tHeNA Identification Actrequires the RCMP
Commissioner to destroy the bodily sample used to create the profile at the Data Bank, it allows
the RCMP Commissioner t@tain other portions of bodily samples taken from the individual if
the Commissioner considers retention to be appropriate. Presumably, the Act empowers the
Commissioner to retain some portions of samples in case DNA analysis technology advances,
allowing scientists to glean better, different or more precise information from a sample.

Section 10(2) of the Act states:

10. (2) Forensic DNA analysis of stored bodily substances may be
performed if theCommissioner is of the opinion that the analysis is
justified because significant technological advances have been made
since the time when a DNA profile of the person who provided the
bodily substances, or from whom they were taken, was last derived.
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If the Commissioner is empowered to authorize the lab tionpe a new analysis of a
DNA sample for the purpose of obtaining more or better information from it for law enforcement
purposes, a person convicted of a designated offence should be provided with relevant
information obtained from these analy$asexoreration purposes. Accordingly, we recommend
that theDNA Identification Actbe amended to state that when the Commissioner is of the
opinion that a new forensic analysis of bodily substances stored at the Data Bank should be
performed in accordance withcd®n 10(2) of the Act, and the bodily substance in question was
taken from an individual whose DNA profile is contained in the COlI, that the Commissioner be
required to provide the convicted offender with the results of this new analysis, so that ée or sh
has the opportunity to use this information for exoneration purposes.

RECOMMENDATION 13

That the DNA Identification Act be amended to require the
Commissioner of the Royal Canadian Mounted Police to provide
offenders whose profiles are stored in the comted offenders

index (COI) with relevant information and the results of analyses
that are performed on their bodily samples in accordance with
section 10(2) of the Act.

F. International Exchange of Information Contained in the National DNA Data Bank

Sectins 6(2) to 6(7) of th®NA Identification Acgovern how and in what circumstances
DNA profiles contained in the Data Bank may be shared with foreign states, institutions of those
states, international organizations established by the governments of atatasstitutions of
these international organizations, as well as how and in what circumstances one of these foreign
entities may submit a DNA profile contained in their DNA data banks with DNA profiles stored
at the National DNA Data Bank for comparigmurposes.

Before informatiorsharing of either of these types can occur, section 6(5) of the Act
specifies that the foreign or international organization in question must have entered into an
informationsharing agreement or arrangement with Canadac@rdance with section 8(B)(
of the Privacy Act*’ Section 8(2))) of thePrivacy Actspecifies that the Government of Canada
can only share the personal information of individuals in its possession with a foreign state,
international organization, onstitution of either of these two entities, if there is an agreement in
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place between Canada and the foreign entity in question specifying that any personal information
the Canadian government shares with that entity will only be used by the foreignfantitg
purpose f admiinistering or enforcing any law or carrying out a lawful investigaiiSection

6(5) of the DNA Identification Actlso specifies that information and profiles stored at the Data
Bank may only be communicated to foreign statesermational organizations and their

i nst it gommunicasion is hecds$sary for the purpose of the investigation or prosecution of
a criminal offence 0

In terms of what information may be communicated once these criteria have been met,
foreign entites that provide DNA profiles to the Data Bank can have these profiles matched to
profiles contained in both the CSI and the COI (section 6(3) obiw& Identification Adt By
contrast, when the Data Bank provides a DNA profile to a specified foreigy, éntan share
only a profile stored in the CSI, and can do so only if a Canadian law enforcement agency, in the
course of an investigation, expressly asks them to share the profile (section 6(4)DdtAhe
Identification Ac}. Having said this, howeversection 6(2) of theDNA Identification Act
specifies thafi [nforjnation as to whether a peréemNA profile is contained in the convicted
offenders index may be communicated to an authorized user of the automated criminal
conviction records retrievalysst em mai nt ai ned by the Royal
Accordingly, a foreign or international entity who is authorized to use the REBIRomated
criminal conviction records retrieval system, also known as the Canada Police Information
Centre (CPIC) syem, could also potentially obtain notification that a pe@sqmofile is in the
COl.

With respect to what information cdre communicated for comparison purposes, section
6(3) specifies that the Data Bank can communicate only the fact that a requestedspnot in
the Data Bank or that there has been a match. If there has been a match, the Data Bank can then
provide the profile in question and the name of the person attached to the profile to the foreign
entity. The match must be exact before infation can be shared (all 13 loci on the 2 DNA
profiles being compared must match each other). Sections 6(6) and 6(7) dNAe
Identification Act prohibit the use of the profiles contained in the Data Bank and the
communication of information regardingetiprofiles, except in accordance with the Act.

40p s.C. 1985, c. R1.
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A review of the above provisions demonstrates thatDiN& Identification Acimposes
fairly strict limits or controls on information sharing between the Data Bank and foreign entities.
The question that renmes, however, is whether these limits and controls go far enough. In
observations in its report to the Senate on Bill&** this committee expressed concerns about
one of the informatiosharing provisions described above, stating:

We have reservationsbaut the sharing of information found in the
National DNA Data Bank with foreign jurisdiction®ur concern is that
these jurisdictions may ask for information from the Data Bank in their
efforts to resolve offences which are not offences under Canaian |
For example, nowiolent political dissent may be considered a criminal
act in certain jurisdictions and we do not wish to see the Data Bank
facilitating the prosecution of these offenc@herefore, we recommend
that one of the criteria for the shag of information with foreign
jurisdictions be that the offence alleged to have been committed in the
foreign jurisdiction be considered an indictable offence under Canadian
law and that appropriate legislation or regulations be prepgared.

In other word, it was thisco mmi tt eeds view that informatio
to situations in which foreign entities are investigating offences in their jurisdictions that would
be equivalent to indictable offences under Canadian law. We are largebf sti$ view today,
although our view on this subject has been altered somewhat in light of the terms contained in
several of the Mutual Legal Assistance Treaties (MLATs) Canada has signed with other
countries, and in light of the provisions containedhia Mutual Legal Assistance in Criminal
Matters Act*?

Because the suppression, investigation and prosecution of crime, particularly in an
increasingly globalized world, often requires cooperation with foreign law enforcement
authorities,Canada enactetthe Mutual Legal Assistance in Criminal Matters Aat1988. This
Act gives Canadian courts the power to issue orders, including search warrants and -evidence
gathering orders, to obtain evidence in Canada on behalf of a foreign state or entity for use in a
criminal investigation or prosecution conducted by the state or entity in question. However, the
legislation only implements requests made pursuant to a treaty or administrative arrangement

141 senate, Standing Committee on Legal and Constitutional Affadf Report,1%' Session, 39 Parliament, 14
June 2007, available eline at: http://www.parl.gc.ca/39/1/parlbus/commbus/senatefedisnae/repe/repl4jun07
e.htm The Standing Senate Committee on Lesyad Constitutional Affairs reported Bill-C8 back to theSenate
without amendment, but with observations.

142 |pid.
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under the Act. Accordingly, wtareaof disolaskra andy at
provision of information to a foreign state or entity, one must look at the MLAT Canada has
signed with that entity to determine when and in what circumstances, Canada is obligated or
permitted to provide assistance.

Currently, Caada has signed MLATSs in criminal matters with 39 countries or international
organizations** Under the terms of these treaties, parties may request assistance from each other
in:

e examining objects and sites;

e exchanging information and objects;
¢ locating oridentifying persons;

e serving documents;

e taking evidence from persons;

e providing documents and records;

e transferring persons in custody; and

e executing search and seizure requests.

I n terms of providing document sMutaahlcegalr ec or d
Assistance in Criminal Matters Aets meani ng fany materi al on w
marked and which is capable of being read or understood by a person or a computer system or
ot her device. 0 This defi nit ipofie creaded lyrthe data e n o u -
Bank. In terms of in what circumstances legal assistance may be provided to a foreign state or
entity, this varies from MLAT to MLAT. For example, in the case of the MLAT in criminal
matters between Canada and the United St#dgles | and Il of the treaty, when read in
conjunction, specify that Canada may only provide legal assistance to U.S. authorities relating to
the investigation, prosecution and suppression of offences for which a term of imprisonment of
more than ongear under U.S. law may be imposed, or in relation to an offence described in the

1435.C. 1988, c. 17.
144 See the Canada Treaty Information website at:
http://www.treatyaccord.gc.ca/seargiecherche.asp?type=&page=TLA
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Annex to the treaty’ This includes the provision of records, such as DNA profiles. By contrast,
under the MLAT in criminal matters between Canada and the Netherlands, @aanageovide

legal assistance to authorities in the Netherlands for the prosecution any offence created by the
legislature of the Netherlands, the Netherlands Antilles or Attfba.

With respect to countries with whom Canada has not concluded an MLATmimakr
matters, section 6(1) of thdutual Legal Assistance in Criminal Matters Asgecifies that the
Minister of Foreign Affairs may, with the agreement of the Minister of Justice, enter into an
arrangement to provide legal assistance (including thegioovof records) to the state or entity
i n question, but only with respect to an inv
Canada, would be an indictable offence. 0

It would appear, therefore, that when Canada has entered into an MLAmMiInat matters
with a foreign state or entity, the circumstances in which Canada will provide legal assistance,
including records, to that entity to assist in a police investigation or criminal prosecution, are
determined by the specific terms of the tyedn cases where there is no treaty, the Minister of
Foreign Affairs, in agreement with the Minister of Justice, retains the discretion to provide legal
assistance, including records, to the foreign state or entity, but only in relation to an atitthat, i
had been committed in Canada, would constitute an indictable offence. Having said this, if a
foreign state or entity is an authorized user of CPIC, that foreign state or entity can obtain
confirmation that an of f e n.drethedirgeregt ofonkintdineng i s C ¢
consistency with the terms of the MLATs in criminal matters that Canada has signed with
foreign states or entities, the provisions contained inMbw&ual Legal Assistance in Criminal
Matters Act,as well with section 6(2pf the Act, which allows authorized users of CPIC to
obtain confirmation t hat acmnuottedisontdeevievotbattiper o f i |
DNA Identification Actshould be amended to specify that information stored at the Data Bank
can only ke shared with foreign states and entities in accordance with the terms of any Mutual
Legal Assistance Treaty in criminal matters signed between Canada afuteliga date or
entity, and/or in accordance with section 6(2) of EN¢A Identification Actpresuming that it
applies. In the event that there is no Mutual Legal Assistance Treaty in criminal matters between
Canada and the state or entity in question, the Act should be amended to specify that information

sSee the definition of Aoffenced found at Article 1,
States. This treaty is available-thne at: http://www.treatyaccord.gc.ca/textexte.asp?id=101638

“s5ee the definition of fAoffenced found at Article 1,
Netherlands. This treaty is available-lome &: http://www.treatyaccord.gc.ca/textiexte.asp?id=101636
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stored at the Data Bank can only be sharéth & foreign state or entity for the purpose of
investigating an offence alleged to have been committed in a foreign jurisdiction, which, if it had
been committed in Canada, would constitute an indictable offence under Canadiamol&win
accordance ith section 6(2) of th®NA Identification Actpresuming that it applies.

RECOMMENDATION 14

That the DNA Identification Act be amended to specify that
information stored at the National DNA Data Bank can only be
shared with governments of foreign statesinstitutions of these
governments, international organizations established by the
governments of states or institutions of these international
organizations in accordance with the Mutual Legal Assistance
Treaty (MLAT) in criminal matters signed between Canada and
the foreign state or international organization in question,
and/or in accordance with section 6(2) of th®NA Identification
Act, presuming that it applies.

RECOMMENDATION 15

That the DNA Identification Act be amended to specify that, in
the event that there is no Mutual Legal Assistance Treaty
(MLAT) in criminal matters in force between Canada and a
government of a foreign state, institution of that government,
international organization established by the government of
states, or institution of that international organization,

information can only be provided to the foreign state or
international organization in question for the purpose of

investigating an offencealleged to have been committed in a
foreign jurisdiction, which, if it had been canmitted in Canada,

would constitute an indictable offence under Canadian law
and/or in accordance with section 6(2) of th®©NA Identification

Act, presuming that it applies

G. Kinship Analysis/Familial Searching

One of the most controversial subjectsvamch ourcommittee heard evidence during the
course of our study was on the subject of whethebDthA Identification Acshould be amended
to facilitate kinship analysis or familial searching.
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As explained in an earlier section of this report, kinshmalysis or familial searching
begins as an ordinary Data Bank search. Law enforcement authorities provide DNA samples
obtained from crime scenes to the Data Bank and the samples are turned into profiles, which are
in turn, compared to the other profilesntained in the CSI, as well as to the profiles in the COI.
However, currently, section 6 of tHeNA Identification Actspecifies that the Data Bank can
only communicate a profile and related information if the profile in the Data Bank exactly
matchestheg@ r of i | e of the sample sent I n by police
excluded as a possible match because there is a technical limit on the completeness of the profile
sent inby law enforcement officialsSections 6(7) and 11 of ti@NA Idenification Actmake it
an offence to communicate any information stored at the Data Bank except in accordance with
section 6 of the Act. As a result, the Data Bank cannot inform law enforcement officials that
there has been a close or partial match. The watild need to be amendedrfsuch
communication to occur.

If the Act allowed for this type of communication, the Data Bank could advise law
enforcement officials that while the profile they submitted for comparison did not exactly match
a profile contaied in the CSI or COlI, it closely matched another profile stored in one of these
indices. The police would then know that they were likely looking for a close relative of the
individual whose profile was already on file at the Data Bank. Through this fygeacching,
police agencies might be able to narrow down their list of suspects for a particular offence, thus
enabling the police to solve crimes more quickly and in a more targeted fashion. It is for these
reasons that representatives from the RCMP hwhey appeared before us, spoke in favour of
allowing the Data Bank to communicate close match results to police agéhdieshould be
noted, as well, that kinship analysis and familial searching are already being done at the regional
level by forensiclabs, since these labs are not subject to BNA Identification Act®®
Furthermore, the U.K*? and many U.S. states allow close matesults to be communicated, at
least for certain serious offences. However, it should also be noted that some U.Sustates,
Maryland, expressly prohibit familisearching of their state DNA data banks, while others have

147 Testimony of Corporal Jennifer Derksen, Policy Analyst, Operational Policy and Compliance, Community,
Contract and Aborigial Policing Services, RCMP, supra note 85 at p. 63.

198 National DNA Data Bank Advisory Committe&nnual Report2008i 2009,supra note 73 at p. 17.

149 Testimony of Richard A. Bergman, Chairperson, National DNA Data Bank Advisory Committee, supra note 80
atp. 10. Mr. Bergman advised that kinship analysis has been used successfully in approximately 16 percent of 160
high profile cases in England.
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legislation and policy that is silent on this subjeétin addition, it is important to note that
kinship analysis or familial searching is not curhgnised as a crime solving tool by the Federal
Bureau of Investigationés forensic |l aboratory

While RCMP representatives spoke in favour of amendindJthA Identification Actto
allow for kinship analysis or familial searching at the Data Bank, therityagd withnesses who
appeared before oucommittee expressed serious concerns about the potential negative
consequences to the justice system that could &sn this type of searchinfhese witnesses
expressed doubt that the benefits of such searchimgd outweigh the potential problems
created. Some of the reasons witnesses gave for opposing kinship analysis or familial searching
were practical in nature (Department of Just
analysis, while undoubtéda hot topic, is unlikely to result in many matches because it can be
highly demandi ng AHowepen, Imbst witnessessexpressedecande)ns about
how such searches could infringe upon the privacy of innocent citizens or affect the pr@sumpti
of innocence. Some of the concerns identified by various witnesses were:

e Kinship analysis or familial searching would turn persons whose profiles are in
the COI into unwitting genetic informants against their relatives. The person in
the COI may have lem guilty of a crime, but given that the match in question is
only a close matchmay not be guilty of the crime the police is currently
investigating It would also associate the genetic profiles of innocent citizens (i.e.,
other relatives of the personhase profile is in the CQlwith crime scene
profiles, thereby turning them into suspects in the eyes of the pdlice

¢ Kinship analysis or familial searching could lead to genetic surveillance of certain
groups of people who are overrepresented in théicgussystem, such as
Aboriginal persons or other racial or ethnic minority groups. Members of groups
that are overrepresented in the justice system could be asked to give samples more
often for comparison, because the police think there might be gréaférdod of
finding a matct>* and

e Kinship analysis or familial searching risks revealing other personal information
about individuals that is not related to a crime, but may have a significant impact

Natalie Ram, fState Policies for DNA Crime Databases
Progres, 2 November 2009, available-tne at:http://www.scienceprogress.org/2009/11/rsgtednapolicies!/

151 National DNA Data Bank Advisory Committe&nnual Report, 2008 2009, supra note 73 at p. 17.

152 Testimony of Greg Yost, Counsel, Criminal Law Policy Division, Department of Justice, supra note 82 at p. 58.

153 Testimony of Carman Baggaley, Strategic Policy Advisor, Office of the Privacy Commissioner of Canada, supra

note 10 at pp. 12 and 17.

154 Testimony of the Honourable Peter Cory, Member, National DNA Data Bank Advisory Committee, supra note

92at pp. 17 18.
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upon them, such as the fact that the person you althayght of as your parent
is not in fact your parent, or the fact that your ldost brother has a criminal
conviction, and that his information is in the CO.

These concerns led representatives from the Advisory Committee to suggest that that if
Parliament wanted to consider recommending kinship analysis or familial searchinl,
searchingshould perhapbe permited onlywhen a crime has been committed that constitutes
one of the 19 primary designated offences for which issuance of a DNA orderarpaction is
currently mandatory.They also suggested additional restrictions, such as requarowncial
Attorneys Generalto approve a request to search the Data Bank for a close match or,
alternatively, for a judge to issue a warrant before the Datik Ban be searched for a close
match. In either case, they also proposed amending the relevant legislation to specify that a close
match search should be allowed, and close match results communicated by the Data Bank, only
in cases where the authorizingtlaority is satisfied that no other evidentiary or investigative
leads are availab@® Howe v er |, t he Pr i vac guggésteththat even thah er 6 s
restricted type of use might be problematic, remarking that if kinship analysis or familial
searchingis allowed for these 19 offences, it might one dgen the floodgates tkinship
analysis andamilial searching for all designated offencésereby following the pattern in the
growth of the number of designated offences genetly.

After consideringthe evidence and the concerns raised by witnessescothenittee
believes that before kinship analysis or familial searching be permitted, the Department of
Justice further study the matter to determine how to appropriately craft a provision that would
balance the need to protect society, the need to protect privacy rights, and the need to preserve
the presumption of innocence. We are certainly of the view that such searching should not be
allowed unless a series of restrictions on the ability to condgbtt &$search are put into place.

We invite the Department of Justice to further analyze the impact that allowing kinship analysis
or familial searching might have on the protection of society, the administration of justice, the
privacy of individuals and #hpresumption of innocence.

1% Testimony of Dr. Martin Somerville, President, Canadian Council of Medical Geneticists, supra8ate136

and testimony of Carman Baggaley, Strategic Policy Advisor, Office of the Privacy Commissioner of Canada, supra
note 1Q at p. 19.

1% Testimony of Richard A. Bergman, National DNA Data Bank Advisory Committee, supra note 80 at p. 11, and
National DNA Data Bnk Advisory CommitteeAnnual Report, 2008 2009,supra note Jat p. 19.

157 Testimony of Carman Baggaley, Strategic Policy Advisor, Office of the Privacy Commissioner of Canada, supra
note 1@ at p. 16 anddtter from Jennifer Stoddart, Privacy Commassir of Canada, 16 June 2009, supra note 95 at

p. 5.
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RECOMMENDATIONS REGARDING RESOURCING FOR THE NATIONAL DNA
DATA BANK AND THE RCMP, ONTARIO AND QUEBEC FORENSIC LABS

A. Increased Financial Resources for the National DNA Data Bank

The committee recognizes that, if all of our reamendations for changeo the Criminal
Code and DNA Identification Actare adopted by the government, some cost savings to the
criminal justice system will result. It is evident, for example, that if Gloeleis amended to
provide that DNA samples may bellected automatically from all adults and from some young
offenders convicted of designated offences without need for a court order, this will save time and
money in our court system, since Crown prosecutors will no longer need to apply for orders in
the case of secondary designated offences, and separate hearings will not have to be held so that
judges may issue pesbnviction collection orders in these circumstances. It also seems likely
that police agencies will experience some savings, since thegoMitinger have to spend time
and money locating offenders who leave the jurisdiction before a DNA sample can be taken, or
arrange to have new samples taken due to minor defects in court orders, although police agencies
might also face some cost increases,a result of having to collect more DNA samples from
offenders than ever before.

However, the recommendations, if adopted, will almost certainly sempe@w costs on the
Data Bank. Wen Department of Justice representatives appeared before us, tiseg advthat
the automatic collection from those convicted of primary and secondary designated offences
upon conviction fAcould result in 100, 000 new
Given that the Data Bank received approximately 34,000 ssmipl the purposes of adding
profiles to the COIl in 2008 2009*° if this predicted increase to 100,000 samples a year
occurred, the Data Bank would definitely require additional resources. This was confirmed by
Dr. Ron Fourney, Director of National Setes and Research, RCMP, when he appeared before
ourcommittee on 17 March 2010. He stated:

Once we go past 60,000 samples the sheer number of samples,
processing, and logistics of the operation have to change. Even the space
allocation of your equipment ust change. More important, we want to
maintain the same high level of standard. | wish to draw to senators'
attention that we do not have any waiting for samples to be processed in

138 Testimony of Greg Yost, Counsel, Criminal Law Policy Division, Department of Justice, supra note 82 at p. 58.
159 National DNA Data Bank20082009 Annual Reporkupra note 63 at p.7.
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the Convicted Offender Index. It is routinely processed within the five
day turnaround. We have been able to manage that by holding on. With
the change in legislation, we went from 18,000 samples about a year ago
to 34,000 samples today. That is a big change to accommodate without
changing staff or equipment.

Beyond 60,000 sam@s, we have to start looking at new types of
equipment and, potentially, adding a few more staff. With automation
and a more robotic way of loading equipment, | hope to offset the labour
needs to reduce the cost somewhat. We are currently in consultétion w
colleagues at the Department of Justice Canada with the understanding
that if things change, we will have to predict the cost. We are working on
that as we speak®

Accordingly, ourcommittee believes that, if th€ode is amended to allow for the
autorratic taking of DNA samples from all adult offenders following conviction for designated
offences as well as for the automatic taking of DNA samples fromgadfenders in some
casesadditional financial resourceshiould be madavailable to the Data Bartk ensure that it
can accommodate the increased workload that will inevitably result.

RECOMMENDATION 16

If the Criminal Codeis amended to allow for the immediateand
automatic collection of a DNA sample from any adult who has
been convicted of a designaed offence as well as for the
immediate and automatic collection of a DNA sample from young
offenders convicted of certain designated offences, the
Government of Canadashould ensure that sufficient financial
resources are made available to the National A Data Bank to
enable it to process the increased number of samples sent to it so
that profiles can be included in the convicted offenders index.

B. Additional Resources for the RCMP, Ontario and Quebec Forensic Labs

The Data Bank is not the only participan the DNA forensic identification system that is
likely to need additional financial resources in the near future. The RCMP, Ontario, and Quebec
forensic labs, all of whom process DNA samples and create DNA profiles that are uploaded to
the CSI, may ats require additional funding. Unlike the Data Bank, this need for additional

%0 pr, Ron FourneyDirector, National Services and Research, RCRtBceedings of the Standing
Senate Committee on Legal and Constitutional AffafsSession, 40 Parliament,Issue No. 110, 17 and 18
March 2010, pp. 59 60.
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funding does not result from any of the recommendations we are making in this report, but
because these labs, particularly those of Ontario and Quebec, have advised us tha they a
having great difficulty keeping up with the additional demand for analysis of crime scene

samples created by the coming into force of BiH$3Xand 18 in 2008.

While the Data Bank is responsible for processing the DNA samples collected for addition
to the convicted offenders index, it is the RCMP forensic laboratories in Halifax, Ottawa,
Regina, Edmonton and Vancouver, and two provincial laboratories, the Ontario Centre for
Forensic Sciences, and thaboratoire de sciences judiciaires et de médeéigaléin Quebec,
that are responsible fanalysingthe biological samples the police collect at crime scenes, and
then uploading DNA samples pilek to the crime scene indeXhe provinces and territories
using the RCMP labs are therefore required tardmste to the costs of the biology casework
analyses that occur at these labs. The amount of their contribution is determined by means of
Biology Casework Analysis Agreements (BCAAs) signed between the provinces and territories
which use the RCMP labs atide federal government. The federal government also negotiates
BCAAs with Ontario and Quebec; however, in the case of these two provinces, funding flows
the other way, from the federal government to Quebec and Ontario, since the provincial
governments ofhese provinces pay the costs of operating their respective forensic labs, and the
federal government wants to ensure that all provinces are equipped to provide samples and
profiles to populate the CSI. If the CSI is ung@pulated, matches between thel @8d COI
will be much less frequent and the Data Bank may start to lose its effectiveness as-a crime
solving tool+®*

We were already aware, prior to the commencement of our hearings, that both the Auditor
General of Canada and the Auditor General of @mthad conducted audits in 2007 of the
RCMP forensic labs and Ontario forensic labs, respectively, and noted similar problems with
respect to processing at these labs. The problems identified had little to do with the quality of the
work being done, alth@h some quality control issues were not&dnstead, they had to do

161 National DNA Data Bank Advisory Comntéte, Annual Report, 2008 2009,supra note 73 at pp. 1314.

182 For example, when Sheila Fraser, the Auditor General of Canada, appearedHigtanamittee in April 2009,

she indicated that when the RCMP Forensic Labs adopted its new automated ipr@0€&s whereby robots are

used at certain states of the process to speed up analysis results, the RCMP Labs noticed discrepancies with respect
to the results achieved through the use of automated and manual processes, a quality control issue that was not
addressed for quite some time. She also suggested that the new automated process should not have been subject only
to internal review by the RCMP Forensic Labs staff before implementation, but also to external independent
validation and reviewProceeding of the Standing Senate Committee on Legal and Constitutional Affairs, Issue No.

6, 2" Session, 40 Parliament, 22 and 29 April 2009, p. 30.
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with the fact that samples were not being processed in a timely m&hAecordingly, we were

eager to see whether the RCMP and Ontario labs had addressed the timeliness issuesimentified
the federal and provincial Auditor General reports, and whether the Quebec lab was experiencing
similar problems.

What we discovered was not reassuring. While all three laboratories had taken steps to
address some of the timeliness issues to the Wbesteo ability, the huge number of new
designated offences added in 2008 to the list found at section 487.04 ©bdeéad added
significantly to the workloads of all three labs. Nor was there an expectation that this demand
would slacken off in any wain the near futureAs was stated in a November 2009 report
prepared by General Consulting Services (GCS), Public Works and Government Services
Canada for Public Safety Canada to assess the working capacities of thé&e labs:

[lln discussions with policforces and the laboratories, there is a
consensus that demand for case processing will continue to increase for
the foreseeable future, regardless of the observed downwards trend in
crime. This can be attributed to an increase in DNA collection at crime
scenes (referred to as DNA yield) due to its usefulness and the response
by police to the changes in legislation (related to BH13218) which

make it possible to upload DNA profiles to the CSI of [the Data
Bank]!®

The RCMP forensic labs seemed bestitposed to manage the increased demand for
services occasioned by the coming into force of Bild3Cand G18. They were using three
strategies to increase efficiency and reduce demand: (1) a new streamlined procedure for forensic
analysis, whereby policefficers in the field are put immediately in touch with someone at the
lab at the initial stages of investigation, so that they can negotiate diary dates and receive
preliminary analysis results as soon as possible (this program is in the pilot stasedesigned

163 5ee Office of the Auditor General of CanaBaport of the Auditor General of Cangda i Chapt er 70, Ma 'y
available at: http://www.oagbvg.gc.ca/internet/docs/20070507ce.p8ke also, testimony of Sheila Fraser, Auditor
General of Canada, ibid. at p.ensi2Baboratoly Barvieeslsrtarmgemenbdide s t h
not respect targets for completing and communicating analysis results. And, in some cases, staff changed the due
date on service requests, making it appear as if the FLS was meeting targets when, in fact, sheglyhdten

al t e $ee diso,00ffice of the Auditor General of Ontafbe port of the Audi Chapter Gener al
3.020, De c e mb e r httg:/OnW.auditar.oracaf@repdrts_en/en07/302en07.pdAt p. 60, the report

st atThse: [fOnt ar i-day tarGet fortcompléting 8090 of its cases was set without the benefit of input

from clients on their requirements and was much longer than targets set by forearsie $aboratories in other
jurisdictions, which generally set targets of 30 days
164 Government Consulting Services, Public Works and Government Services CBhs&l&orensic Laboratory

Service Cost and Capacity Revie&@, November 2009.
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to be rolled out natiomwide by 2011)}°° (2) increased automation of laboratory processes, (this
automation has, in turn, i fand¢3psiriettmits diaeeddnab 6 s
provinces and territories through the BCAAsstrieting the number of secondary designated
offence samples the provinces and territories who use RCMP lab services can submit to the labs
for analysis each yea?® However, it is important to note that if the RCMP is finding it
necessary to set limits ite BCAAs on the numbers of DNA samples collected at crime scenes

its labs will process each year, law enforcement officials and courts may not have forensic DNA
evidence available to them as fully as they should. Accordingly, there may be a need te provid
future funding to the RCMP labs to enable them to process more secondary designated offence
crime scene samplé®

We were also advised by representatives fronlLtimratoire de sciences judiciaires et de
meédecine légalan Quebec that its BCAA with thiederal government was about to lapse due to
ongoing disputes over the federal decision to freeze funding provided to the Quebec lab at 2006
levels. In the past, BCAAs between Canada and Quebec were negotiated for three years at a
time, which enabled thQuebec lab to make some longer term plans regarding improvements to
equipment andhe hiring of new staff. However, we have been informed that without ryakir
agreements in place, the Quebec lab can no longer make long term plans, and the processing
badlog occasioned by the coming into force of Billsl@ and G18 has only made things worse
in terms of this | abés abil it y°Secondy, eswemnd t o
advised by both the Quebec and Ontario labs that they are unable topkesth the increased
workload imposed by Bills @3 and G18, andthatthey are effectively doing triage on the DNA
samples they get. Samples that are collected in relatithve tmost serious offences, or offences

185 bid. atp. 11.

186 Testimony of Peter Henschel, Assistant Commissioner, Director General, Forensic Science and Identification
Services, RCMPProceedings of the Standing Senate Committee on Legal and Constitutional Affairs, Issue No. 1
3 Session, 40 Parliament10, 17 and 18larch 2010, pp. 28 and 29.

87 Government Consulting Services, Public Works and Government Services CBhs&ldorensic Laboratory
Service Cost and Capacity Revieupra note 16at p. 14.

%8 bid. at pp. 11 12.

191t is also possible the ®VIP forensic labs may not need any additional funding to meet the requirements imposed
on them by Bills €13 and G18. This was the conclusion thalCS reached in its capacity review of the three
forensic labs. See Government Consulting Services, Publikdfmd Government Services CanddbA Forensic
Laboratory Service Cost and Capacity Revisupra note 14 at p. 29. The GSreport indicated that the RCMP

was not achieving the throughput it was capable of, and was processing cases less efficiegithethéme Quebec

or Ontario labs at the time the review was conducted. Accordingls €iggested that perhaps more effective
procedures, and not additional funds, would be required at the RCMP labs. See ibid. at pp. iv, 11 and 29.

10 Testimony of Bob Dfour, Director General, Laboratoire de sciences judiciaries et de médecine légale,
Proceedings of the Standing Senate Committee on Legal and Constitutional Affairs, Issu@\g@ssion, 40
Parliament, 10, 17 and 18 March 2010, ppi &F.
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which represent the most danger to puiskfety, are processed first, in accordance with service
standards, but the rest of the samples, such as those collected frorariteakers or drug
offences, must wait'* All samples are processed eventually, but perhaps not in a timely enough
fashion b prevent a court from ordering a stay of proceedings in a criminal trial on the basis of
section 11l§) of the Charter, which gives accused persons the right to trial in a reasonable time.
Bills C-13 and G18 have also increased the workload of scientisis work at all three forensic

labs another way. Given that there are now more designated offences and therefore more crime
scenes from which DNA may be collected, there is also more DNA evidence being used at trial.
This means that forensic scientists éogpd in our federal and provincial government labs must
spend more time testifying as expert witnesses in court, which reduces the amount of time they
can spend in the lab processing samples.

It is also important to note that GCS, in its November 2@p@nt, indicated quite strongly
that the Ontario and Quebec labs would require additional funding to assist them in handling the
increased demands placed on them by Bils3Cand G18. In the case of the Quebec lab, GCS
indicated that it would likely neealmost $13 million over the next three years to keep up with
demand. This would allow the lab to hire new staff, pay its operating and management costs and
purchase new equipmet With respect to the Ontario lab, GCS estimated that it would require
almog $11 million over the next three years, dedicated to the same three items, in order to keep
up with demand’

Our committee recognizes that in the 2010 Budggtthe Government of Canada
al | o csadtmdlidn ofier two years to increase the ability to pgscDNA samples so that the
results could be added to the National DNA Data Bafklf the monies outlined in the budget
are allocated to the Quebec and Ontario forensic labs, they will go some ways towards allowing
both of these labs to keep up with thereased demands placed on them. However, as indicated

" Testinony of Anthony Tessarolo, Director, Ontario Centre of Forensic Sciences and Frédérick Laberge,
Administrator, Laboratoire de sciences judiciaries et de médecine IBgateedings of the Standing Senate
Committee on Legal and Constitutional Affairs, Bs$p. 1 3% Session, 40 Parliament, 10, 17 and 18 March 2010,
pp. 79i 81.

172 pid.

73 Government Consulting Services, Public Works and Government Services QaNddBorensic Laboratory
Service Cost and Capacity Reviaupra note 16at p. 28.

7 bid. at p. 29.

175 Budget 2010/ eading the Way on Jobs and Growtabled in the House of Commons by the Honourable Jim
Flaherty, Minister of Finance, 4 March 2010, availableline at: http://www.budget.gc.ca/2010/pdf/budget
planbudgetaireng.pdf

7% bid. at p. 126.
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in the GCS report, additional funding may also be required for these labs, and it is possible that
the RCMP labs may also need additional funding in the future, given thbatsipe RCMP has
placed n BCAAs signed with the provinces and territories on the number of samples for
secondary designated offences it will process in a year. Accordinglgooumittee believes that

the Governments of Canada, Ontario and Quebec should ensure that adequaistaamed s
funding is provided to the Quebec, Ontario and RCMP forensic labs to ensure that they are
equipped to handle the increased demand for analysis placed on them by Hlland C18.

We also recommend that the Government of Canada consider nagoB&AAs with the
Ontario and Quebec labs for longer periods of time (i.e. the three year periods such agreements
had initially been put in place for). Longer agreements should enable the Quebec and Ontario
labs to engage in better long term planning whemng new staff and purchasing new
equipment, which, in turn, would likely increase the productivity and efficiency of both of these
labs.

RECOMMENDATION 17

That the Governments of Canada, Quebec and Ontario should
ensure that adequate and sustaineduhding be made available to
the Quebec, Ontario and RCMP forensic labs to enable them to
process the increased numbers of DNA samples sent to them as a
result of the coming into force ofBill C-13, An Act to amend the
Criminal Code, the DNA Identification Act and the National
Defence Act S.C. 2005, c. 25and Bill C-18, An Act to amend
certain Acts in relation to DNA identificationS.C. 2007, c. 22.

RECOMMENDATION 18

That the Government of Canada consider negotiating mukyear

Biology Casework Analysis Agyreements (BCAAS) with Ontario

and Quebec, in order to better enable their provincial forensic
laboratories to engage in multiyear planning to meet their

workload needs in relation to forensic DNA analysis pursuant to
the Criminal Codeand the DNA Identification Act
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C. Exploring the Possibility of Contracting Out DNA Forensic Analysis to Private Labs
or Entering into Public Private Partnerships with Such Labs

In addition to ensuring that the RCMP, Ontario and Quebec forensic labs are provided
with adequat@and sustained funding and longer BCAAs to assist them in responding to increased
demands for their services, the Government of Canada might wish to consider other solutions
regarding workload and capacity at the forensic laboratories. One such solugion baito
contract with private forensic laboratories to perform some of the DNA analysis and casework,
entering into public/private partnerships with private laboratories for these purposes. However,
as pointed out by representatives from the Quebec miavi forensic lab, entering into
public/private partnerships with private forensic laboratories and allowing these labs to upload
DNA samples and profiles to the CSl raises certain quality control issues. For example, questions
arise as to how to ensureat these facilities are subject to an independent audit mechanism,
equivalent to that provided by the federal and provincial Auditors General in relation to the
governmenbperated laboratories, as well as in relation to chain of evidence and accreditatio
issues These questionwould need to be addressed before evidence processed by private labs
would be accepted by the courts, police agencies and the Data'’Baflk. are confident,
however, that mechanisms could be put into place to manage such challenges

We were advised by representatives from the Ontario provincial forensic lab that the
Government of Ontario had undertaken three separate studies which addressed, in whole or in
part, whether forensic servicesOntario should be privatized and in whiatcumstances, all of
which concluded that they should rf6tWe believe howeverthat the time may be ripe for are
examination of this idea. It must be remembered that all three of the studies referenced by the
Ontario forensic lab were done in the 1998ken use of DNA technology in Canada was in its
infancy, and when courts were still becoming accustomed to receiving DNA evidence. It is very
possible that by now, in 2010, the situation has changed.

1" Testimony of Bob Dufour, Director General, Laboratoire de sciences judiciaries et de médecine légale, supra note
170at p. 91.

178 _etter from Anthony Tessarolo, DirectdPntario Centre of Forensic Sciences, to Shaila Anwar, Clerk, Standing
Senate Committee on Legal and Constitutional Affairs, 18 March 2010. The two studies referenced in the letter were

S Ashman and J. Campbel |, fi Or g aonriizeastdi,o nMaonfa g@mteanrti oB oGor\
February 1990, David Bal sillie, ARepor:t of t he 1993
Laboratories, 0 Management Board Secretariat, March 19
Bernardolne st i gati on Review, 0 June 1996, p. 73.
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Indeed, a small degree of DNA forensic analysis indda is already being performed by
one private laboratoryMaxxam Analytics which has amgreementvith the RCMP labs to
handle overflow of their forensic analysis workload in peak times, or when there is rush
processing to be done. Under the terms ofapeementMaxxam Analytics is empowered to
upload the DNA samples thenalye for police services, and the profiles created from those
samples, directly to the CSI at the Data B&fikWe were advised by representatives from
Maxxam Analytics, that, in thegreementthe RCMP included many terms and conditions
designed to ensure that the forensic analysis conducted by Maxxam Analytics conforms to the
RCMPG6s standards, and wil |l be aactheeData Bdnk.e t o
These terms andaditions include:

e requiring Maxxam Analytics to obtain lab accreditation equivalent to that
maintained by the RCMP, Quebec and Ontario;labs

e providing that all samples processed by Maxxam Analytics under the terms of the
its agreementvith the RCMP actuly belong to the RCMP, so that if Maxxam
Analytics goes out of business or is sold, no samples will be lost;

e using encryption technology to transmit the results of the analyses to the RCMP,
so that only certain authorized people can view the resulbesétanalyses;

e having all staff sign confidentiality agreements to ensure that information
obtained from the analyses remain private;

e o0bliging all staff who work in the lab, including the cleaning staff, to maintain up
to-date enhanced reliability seayrclearances; and

e having the RCMP audit Maxxam Anal yticsb®o
the t%gms of theagreementand quality control standards, are being complied
with.!

In Budget 2010, the Government of Canada announced that it is aleasigering the
possibility of some sort of privatization in the area of DNA forensic services.

179 Testimony of Wayne Murray, Director, Forensic and DNA Services, Maxxam Analgtiesseedings of the

Standing Senate Committee on Legal and Constitutional Affairs, Issue BfbS@ssion, 40 Parliament 24 and 25

March 2010, p. 6

180 |bid. at pp .6, 9 15 and 29. See also, Wyndham Forensic Group, Submission to the Standing Senate Committee
on Legal and Constitutional AffailRe the Provisions and Operation of the DNA Identification 8cpril 2010,
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The Government of Canada stated

In order to improve the effective processing of forensic materials and
help law enforcement more efficiently tackle crime, @avernment will
explore options for different delivery models, including potential
privatization of the RCMP Forensic Laboratory Services. A new
approach should improve the timeliness of processing samples, ensure
sound financial administration and incsearesearch and development in
forensic sciencé®

However, representatives from Maxxam Analytics indicated, when they appeared before
the committee t hat al though they were fpgiamededoy of c
partnershi pshe wihew tweate fopgritvate enterprise
the backlog, rather than % moothér avarisnaxxéns ol el y
Analyticswas not seeking wholesale privatization of forensic laboratory services. After hearing
from Maxxam Analytics and other private labs, thenmittee recommends that Government of
Canada seriously explore the possibility of entering into public/private partnerships with
gualified and reliable private forensic labs, which would allow these lalzoriduct DNA
forensic analysis for police agencies and upload DNA samples and profiles to the CSI at the Data
Bank. However, we emphasize that appropriate terms, conditions and safeguards should be put
into place with respect to such partnerships.

RECOMME NDATION 19

That the Government of Canada explore the possibility of
entering into public/private partnerships with qualified and
reliable private forensic labs, which would allow such labs to
conduct DNA forensic analysis for police agencies and upload
DNA samplesand profiles to the crime scene index (CSI) at the
National DNA Data Bank. However, appropriate terms and
conditions, such as independent auditing mechanisms,
recognized accreditation, confidentiality agreements, encryption
technologies, arrangerents ensuring government ownership of
the DNA samples, and security clearances for employeskould
be components of such partnerships

which containsmany of the same suggestions regarding how potential problems associated public/private
partnerships in this arena could be overcome.

181 Bdget 2010, supra note 3.4t p. 126.

182 Testimony of Wayne Murray, Director, Forensic and DNA Services, Maxxam Arsglgtipra note Hat p. 23.
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CREATION OF MISSING PERSONS, UNIDENTIFIED HUMAN REMAINS AND
VICTIMS INDICES AT THE NATIONAL DNA DATA BANK

Another imprtant issue raised by witnesses who appeared before us is that Canada
currently has no missing persons index (MPI) at the Data Bank to assist law enforcement
officials in identifying missing persons. There is also no index containing DNA collected from
unknown deceased persons (some of whom cannot be identified because only part of a body may
be located). Fuhermore, there is also no way for victims to volunteer to keep their DNA profile
on file at the Data Bank once they have been excluded as a suspelettion to a designated
offence, to assist the police in investigating linkages between unsolved crimes. This is because,
in respect of the DNA of missing persons, unidentified dead persons or unidentified human
remains, there is often no crime scenectdlect DNA from. Section 5(3) of théNA
Identification Actspecifies that there must be a link between a designated offence and a DNA
sample before that sample can be turned into a profile and uploaded to the CSI. Furthermore, in
the case o&victim& DNA, even if there is a link between the sample and a designated offence,
section 8.1 of th®NA ldentification Actpecifies that DNA profiles must be removed from the
CSI once it has been determined that the DNA sample used to create the profile carae fro
victim or an eliminated suspect. Accordingly, the DNA of missing people, unidentified human
remains and victims cannot be kept in the CSI.

Almost all of the witnesses who appeared before us, but particularly the former Federal
Ombudsman for VictimsfoCrime and representatives from the Canadian Resource Centre for
Victims of Crime, Victims of ViolencgCanadian Centre for Missing Childjerand Ontarid s
Missing Adults, spoke in favour of creating a missing persons index, an unidentified human
remainsindex, a broader victims index, or some combination of all three indices and housing
those indices at the Data Bank. It was acknowledged that such informal indices are maintained at
the government forensic labs that process DNA samples, which oftersatoptes and subject
them to appropriate DNA analysis, including mitochondrial aR8TR analysi¢®® when asked
to do so, in the hopes that missing people or unidentified dead people will finally have their

183 See the testimony of Amarjit Chahal, Senior Director and Technical Leatienex PRGDNA Services Inc,
Proceedings of the Standing Senate Committee on Legal and Constitutional Affairs, Issu&Nsession, 40

Parliamemn 24 and 25 March 2010, pp.i89 . Mr . Chahal és firm specializes 1in
indicated in his testimony that this technology has developed to the stage where it could be used in contributing to a
national missing persons index. Wbuld be particularly useful for creating DNA profiles for unidentified and
degraded human remains, given that there are more copies of this type of DNA in human bodies than there are
copies of nuclear DNA, and therefore, more chance that useable mitioehddNA would be found in such

remains, despite their age and/or stage of decomposition.
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identities confirmed, bringing closure to their fiiles. However, all withesses acknowledged
how much more effective these indices would be if they were maintained by the Data Bank and
if searches could be conducted on a national f&el.

Witnesses recognized that some progress had been made towamlgetbprdent of such
indices at the Data Bank. A summary of information as to what has occurred to date in terms of
negotiations between the federal, provincial and territorial governments to create, at minimum,
an MPI, was provided in the National DNA Dadaa n k Advi s or Y008 200tni t t e e (
Annual Report.The Advisory Committee stated:

The Advisory Committee continues to follow the progress of discussions
between Public Safety Canada and the Federal, Provincial, Territorial
(FPT) Working Group in relatio to the establishment of a National
Missing Persons Index (MPI) in Canada. This group was created in
2003. In 2005, public consultations took place and thregysulgps were
created to study definitions of missing persons, costing issues and a
funding fomula. In 2006, the Federal Government indicated that it did
not support a model whereby the federal government would pay for all
MPI related costs. In 2007, representatives from a number of Federal and
Provincial agencies met in Ottawa and participatea mocess mapping
exercise which produced possible model options. There has been very
little further progress on the further development of an MPI reported to
the Advisory Committee since that time. It is the Committee's
understanding that both limited fegal forensic laboratory capacity and
funding issues are major challenges to the achievement of an agreement
among the various jurisdictions involved. It is expected that FPT
discussions on this issue will resume after the Parliamentary Committee
reports(Senate and House of Commons committees) from the statutory
review of theDNA Identification Actre published*®

This perceived lack of progress has caused those who advocate for victims, and
particularly for the missing, much frustration. However, weeaable to learn, during the course
of our hearings, that more progress has been made toward the development of this index than it

184 Testimony of Steve Sullivan, former Federal Ombudsman for Victims of Cimageedings of the Standing
Senate Committee on Legal and Constitutional Affairs, IBsuer, 2" Session, 40 Parliament, 6 and 7 May 2009,

p. 40; testimony of Heidi lllingworth, Executive Director, Canadian Resource Centre for Victims of Crime, supra
note 90 at p. 56; testimony of Sharon Rosenfeldt, President, Victims of Viol€acmdan Centre for Missing
Children), Proceedings of the Standing Senate Committee on Legal and Constitutional Affairs, Issye?No. 7
Session, 40 Parliament, 6 and 7 May 2009, pp. 5&9; and testimony of Lsia Dion, Founder and Director,
Ont ar i o@dAdultd/Preceedinmgs of the Standing Senate Committee on Legal and Constitutional Affairs, Issue
No. 7, 2" Session, 40 Parliament, 6 and 7 May 2009, p. 53.

185 National DNA Data Bank Advisory Committe&nnual Report, 2008 2009,supra note 73 at p. 13
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might, at first, appear, and that the slow progress on this issue is a result of the many challenging
jurisdictional, Charterprivacy, logistical and financial issues that must be addressed before such
indices could be added to the Data Bank.

With respect to financial issues, we were advised by officials from Public Safety Canada
that the federal/provincial and territorial worg group had created a costing and
implementation plan for &PI, although not for the other two indices. Costs would differ,
depending upon whether a person was classified as missing after 30, 60 or 90 days, with the
costs declining the longer it takes fa person to be considered missing. ¢tramittee was told
that the initial starp cost for a MPI would be $10 million, with an ongoing cost of $3.5 million
a year to maintain the index if a person was considered missing after 30 days, $2.65 million a
year if a person was considered missing after 60 days, and $2 million a year if a person was
considered missing after 90 dd{8.

With respect to the numerous other challenges that will need to be worked out before an
MPI, unidentified human remains index, @ victims index could be established, such concerns
include:

¢ the factthat with respect to an unidentified human remains index or victims index,
human remainand crime scene DNA arender the jurisdiction of the provincial
corones. Accordingly, the @ice of the Federal Ombudsman for Victims of
Crime had suggested that it may be necessary to let each province detétsnine
level of involvement with such indicgi they were to be established;

e whether consent would have to be obtained (and from Whorthe case of a
dead victim, before the profile could be uploaded to the victims index;

e whether a profile uploaded to the MPI, unidentified human remains index or
victims index should be compared prdgainst the crime scene index (CSI) or
also againsthe convicted offenders index (COI). LusiaoD, from Ontarié s
Missing Adults, for example, suggested that there should be a firewall between
the MPI, in particular, and the COI, while other witnesses suggested that
comparisons to the CSI might be evearmproblematic than comparisons to the
COl, because it might lead to implicating the victim in an unsolved crime, rather
than merely revealing that a missing person is in jail;

186 Testimony of Barry MacKillop, Director General, Law Enforcement and Border Services Directorate, Public
Safety Canada@roceedings of the Standing Senate Committee on Legal and Constitutional Affairs, Issu&‘No. 2
Session, 40 Parliament, p. 41.
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